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United States Circuit Court of Appeals, for the Ninth Circuit.

MATT MEEH'AN and THOMAS' LAR-^

SON,

Appellants,

vs.

O. A. NELSON, G. M. HENSLEr5f and'

MICHAEL McMAHON,
Respondents.

Order Extending Return Day.

Now, on this 31st day of August, 190'4:, the above-en-

titled cause coming on to be heard before the Judge of

the United States District Court in and for the District

Court, Third Division, at Fairbanks, Alaska, upon the

petition of the appellants, appearing by their counsel

Messrs. Claypool, Stevens and Cowles, and the respond-

ents O. A. Nelson and G. M. Hensley appearing by their

counsel, H. J. Miller, Esq., as well as the respondent

Michael McMahon appearing by his counsel David T.

Roy, Esq., the said appellants request an order extend-

ing the time within which to docket said cause and to

file the record thereof with the clerk of the United

States Circuit Court of Appeals for the Ninth Circuit,

and shows that the same is necessary by reason of the

great distance, slow and uncertain communication be-
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tween said Fairbanks, Alaska, and the City of San

Francisco, California; and the said Judge of said Court

upon the hearing of said motion and being fully advised

in the premises and considering that good cause has

been shown for the granting of the same

—

It is hereby ordered that the time within which the

said appellants shall docket said cause on appeal and

the return day named in the citation issued by this

court be enlarged and extended to and including the

15th day of November, 1904.

JAMES WICKERSHAM,

Judge of the United States District Court, District of

Alaska, Third Division.

Due service of the foregoing order and the receipt of

a copy thereof is hereby admitted this 31st day of

August, A. D. 1904.

Attorney for Respondents O. A. Nelson and G. M. Hen-

sley.

DAVID T. ROY,

Attorney for Appellant Michael McMahon.

Entered, Aug. 31, 1904, in Journal 3, p. 282.
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The United States of America, -^

Third Division of Alaska, to wit: J

At a District Court of the United States for the Third

Division of the District of Alaska, begun and held

at the courthouse in the Town of Fairbanks,

Alaska, on the second Monday of June, being the

thirteenth day of the same month, in the year of

our Lord one thousand nine hundred and four

—

Present: The Honorable JIAMES WICKERSHAM,

District Judge.

Among other were the following proceedings, to wit:

In the United States District Caurt, in and for the District

of Alaska, Third Division.

O. A. NELSON and G. N, HENSLEY,
Plaintiffs,

vs.

M. MEEBAN and T. LARSON,

Defendants.

Complaint.

The plaintiff complains, and for cause of action al-

leges:

1. That on the sixth day of February, 1903, the de-

fendants were seised and possessed of certain real prop-

erty, to wit, placer mining claim Number Three Above
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on Fairbanks Creek, Alaska, described in the agreement

hereinafter mentioned, and containing twenty acres,

2. That on the same day the plaintiffs and defend-

ants entered into an agreement in writing, dated on

that day, by which the defendants agreed that they

would, in consideration of plaintiffs sinking three holes

to bedrock on or near the boundary line between Three

and Four Above Discovery on said Fairbanks Creek, Dis-

trict of Alaska, duly convey to said plaintiffs an undi-

vided one-half interest in said placer mining claim Num>-

ber Three Above Discovery on said Fairbanks Creek.

In consideration whereof plaintiffs agreed to perform

said conditions on their part, of which said agreement

the following is a copy:

*^Gold Stream, Feb. 6, 1903.

This is an agreement between M. Meehan and T. Lar-

son of the first part and O. A. Nelson and G. N. Henslay

of the second part. In consideration of sinking 3 holes

to bedrock on or near the lines of Three and Four Above

Dis. on Fairbanks, trib. of Fish of Fairbanks Mining Dis-

trict of Alaska. In consideration they receive ^ in-

terest in No. 3 above Dis. on Fairbanks Creek.

M. MEEHAN.

Work to begin immediately. In case of water driv-

ing them out will extend time until July 1, 1903.

M. MEEH'AN,

T. LARSON."

3. That plaintiffs duly performed all the conditions

of said agreement to be by them kept and performed
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previous to the time fixed in said agreement for the per-

formance thereof.

4. That on or about the twentieth day of March,

1903, and after plaintiffs had duly performed' all the con-

ditions of said agreement on their part they demanded

from the defendants a conveyance of said interest in

said premises, and repeatedly requested defendants spe-

cifically to perform their agreement to convey to plain-

tiffs said one-half interest in said placer mining claim,

but that they refused and ever since have refused, and

still refuse so to do.

5. That long prior to the commencement of this ac-

tion defendants took possession of said property and

still occupy and withhold the same from plaintiffs.

6. That defendants have not executed a conveyance

to plaintiffs.

Whereof plaintiff sues and demands judgment against

said defendants:

1. That the agreement so made between the plain-

tiffs and defendants hereinbefore set out, may be spe-

cifically performed and that said defendants be adjudged

to convey said interest in said placer mining claim to

the plaintiffs, and to execute a good and suflficient deed

therefor to them of said property.

2. For five thousand dollars damages for withholding

the same.

3. For a reasonable attorney's fee, and for such

other or further relief as to the Court may seem just.

H. J. MILLER,

Attorney for Plaintiflf.
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United States of America,
ss.

District of Alaska. }
O. A. Nelson, being by me first duly sworn, deposes

and says, that I am one of the plaintiffs in the above-en-

titled action; that I have read the above and foregoing

complaint and know the contents thereof and that the

same is true of my own knowledge.

[Seal] O. A. NELSON.

Subscribed and sworn to before me this eighth day of

December, 1903.

H. J. MILLER,

Notary Public in and for the District of Alaska.

Filed in the U. S. Court, District of Alaska, 3d Divi-

sion. Dec. 1903, A. R. Heilig, Clerk. By John L.

Long, Deputy.
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UNITED STATES OF AMERICA.

United States District Court, District of Alaska, Third

Division.

O. A. NELSON and G. N. HENSLEY,

Plaintiffs,

vs.

M. MEEHAN and T. LARSON, V

Defendants. /

Summons.

To the above-named defendants, M. Meehan and T. Lar-

son:

You are hereby required to appear in the United

States District Court, in and for the District of Alaska,

Third Division, within thirty days after the day of

service of this summons upon you, and answer the com-

plaint of the above-named plaintiffs, a copy of which

complaint is herewith delivered to you; and unless you

so appear and answer, the plaintiffs will take judgment

against you for the specific performance of contract for

conveyance of a one-half interest in placer mining claim

Number Three Above Discovery on Fairbanks Oreek,

Alaska, and for five thousand dollars damages and for

a reasonable attorney's fee.
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Witness the Honorable JAMES WIOKEiRSBAM,

Judge of said Court, this ninth day of December, in the

year of our Lord one thousand nine hundred and three,

and of our independence one hundred and twenty-eiglTt.

AjLBERT HEILIG,

Clerk.

By John Long,

Deputy Clerk.

Filed in the U. S. Court, District of Alaska, 3d Divi-

sion. Dec. 9, 1903. A. B. Heilig, Clerk. By John L.

Long, Deputy.

In the United States District Court for the District of Alaska,

Third Division.

O. A. NELS015^ and G. N. HENSLEY,
Plaintiffs,

vs.

M. MEEHAN and T. LARSON,

Defendants.
(

Answer.

Come now the above-named defendants by their attor-

neys, Claypool & Cowles, and for their answer to the

conKplaint of the plaintiffs, heretofore made and filed

herein, say:

; I.

They admit the allegations of the first paragraph

thereof.



vs. 0. A. Nelson et al. 9

II.

They admit the allegations of the second paragraph

thereof.

III.

They deny the allegations of the third paragraph

thereof in each, every and all particulars,

IV.

They deny the allegations of the fourth paragraph

thereof.

V.

They admit the allegations of the fifth and sixth para-

graphs thereof.

Wherefore the defendants demand judgment that

they be dismissed hence, that the plaintiffs take noth-

ing, that they have their reasonable costs and disburse-

ments including an attorney's fee, and for such other

and further relief as may be just and lawful.

By their Attorneys

OLAiYPOOL & COWLES.

District of Alaska, ^

L ss.

Fairbanks Precinct
J

M. Meehan, being first duly sworn, on his oath says:

That he is one of the defendants in the action herein;

that he has read the foregoing answer, knows the con-

tents thereof, and that the same is true.

[Seal] M. MEEHAN.
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Subscribed and sworn to before me this 30th day of

December, 1903.

O. E. CLAYPOOL,

! Commissioner.

Service by receipt of a copy of the foregoing answer

admitted this 30th day of December, 1903.

H. J. MILLER,

Attorney for Plaintiffs.

Filed in the U. S. Court, District of Alaska, 3d Divi-

sion. Dec. 30, 1908. A. R. Heilig, Clerk. By John L.

Long, Deputy.

In the United States District Court, in and for the District

of Alaska, Third Dimsion.

O. A. NELSON and G. N. HENSLEY,
Plaintiffs,

vs.

127.

M. MEEHAN and T. LARSON, and
'

MICHAEL McMAHON,

Defendants.

Amended Complaint.

The plaintiffs complain and for cause of action allege:

1. That on the 6th day of February, 1^3, the defend-

ants, M. Meehan and T. Larson were seised in fee and

possessed of a certain placer mining claim, to wit,

placer mining claim Number Three Above Discovery on

Fairbanks Creek, Alaska, and more definitely described
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in the agreement hereinafter m^entioned, and containing

twenty acres.

21. That on the same day the plaintiffs and defend-

ants Mat Meehan and T. Larson, entered into an agree-

ment in writing, dated on that day by which the defend-

ants agreed that they would, in consideration of plain-

tiffs sinking three holes to bedrock on or near the

boundary line between Three and Four Above Discovery

on said Fairbanks Creek, Alaska, duly convey to said

plaintiffs an undivided one-half interest in said placer

mining claim Number Three Above Discovery on said

Fairbanks Creek. In consideration whereof plaintiffs

agreed to perform said conditions on their part to be

performed under said agreement, of which said agree-

ment the following is a copy:

"Gold Stream, Feb. 6, 1903.

This is an agreement between M. Meehan and T, Lar-

son of the first part and O. A. Nelson & G. N, Hensley

of the second part. In consideration of sinking three

holes to bedrock on or near the lines of Three and Four

Above Dis. on Fairbanks, trib. of Fish of Fairbanks

Mining District of Alaska. In consideration they re-

ceive one-half interest in No. 3 Above Dis. on Fairbanks

cr.

M. MEEHAN.

Work to begin immediately. In case of water driv-

ing them out will extend time until July 1, 1903.

M. MEEHAN,
T. LARSON."
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3. That plaintiffs duly performed all the conditions

of said agreement to be by them kept and performed

previous to the time fixed in said agreement for the

performance thereof. '

4. That on or about the twentieth day of March,

1903, and after plaintiffs had duly performed all the con-

ditions of said agreement on their part they demanded

from the defendants a conveyance of said; interest men-

tioned in said agreement in said premises, and repeat-

edly requested defendants to specifically perform their

part of said agreement to give and convey to said plain-

tiffs said one-half interest in and to said placer mining

claim, but that they refused and ever since have refused,

and still refuse so to do.

5. That long prior to the commencement of this ac-

tion defendants took possession of said property and

still occupy and withhold the same and every part

thereof from plaintiffs, to their damage in the sum of

five thousand dollars. '

6. That defendants have refused and have not exe-

cuted a conveyance to plaintiffs.

7. That defendant, Michael McMahon, has or claims

an interest in said described premises by virtue of an

agreement with defendant Matt Meehan, made October

the 14th, 1901, and filed for record October the 1st, 1908,

on page 140 of miscellaneous records, which said agrees

ment is in the words and figures following, to wit:

"This agreement made the 14th day of October, A. D.

1901, between Michael McMahon and Matt Meehan,
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both of the town of Nome, in the District of Alaska,

witnesseth

:

That the said parties to this agreement hereby form

with each other a copartnership and agree with each

other to become copartners for the purpose of pros-

pecting, locating, occupying and developing mining

ground in the District of Alaska, and working and pros-

pecting the same.

Each copartner shall devote all his time and attention

to the business of the copartnership aforesaid.

The copartners shall continue for the term of three

(3) years unless sooner terminated by mutual agreement

and division of the property then acquired by the par-

ties above named.

Witness the hand and seals of the said parties the day

and year first above written.

MICHAEL McMAHON. [L. S.]

MATT MEEHAN. [L. S.]

In the presence of:

S. A. KEUER,

T. E. FAUER."

8. That said claim was located by and in the name

of Matt Meehan, and that at the time of said location

and prior thereto said defendant, Meehan, had a similar

agreement with defendant, Larson, and that by reason

thereof the said Meehan only became seised and pos-

sessed of an undivided one-half interest in said premises

as a tenant in common with said Larson, said half in-

terest subject to the interest of McMahon, and the said

McMahon only became seised and possessed of an un-
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divided one- quarter interest in said claim by reason of

said agreement with said Meehan, if any interest at all,

and that said interest, if any, was subject to the agree-

ment hereinbefore first set forth and the interest of the

plaintiffs thereunder, and if not so subject the plaintiffs

are entitled to onehalf of said claim represented in the

interests owne4 and possessed by said defendants Mee-

han and Larson at the time said contract was made.

9. That at the time said contract between the plain-

tiffs and defendants Meehan and Larson was made and

entered into and for a long time thereafter, and not un-

til after all the conditions of said contract were by the

plaintiffs performed on their part did they have any no-

tice, knowledge or information of said agreement here-

inbefore last set forth.

Second.—And for a further amended and supplemen-

tal complaint plaintiffs allege:

1. That plaintiff and defendants are tenants in com-

mon in said described premises, to wit, placer mjining

claim Number Three Above on Fairbanks Greek,

Alaska, the plaintiffs owning an undivided one-half in-

terest therein, and that at all the times hereinbefore set

forth the defendants have been and now are in the ex-

clusive possession thereof.

2. That during said time and times the defendants

Meehan & Larson received and collected all the royal-

ties, rents and profits of said described premises

amounting in the whole as plaintiffs are informed and

believe, and therefore allege the fact to be, to seven
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thousand dollars, received by said defendants as royalty

as aforesaid. ^

3. That said defendants occupied said premises upon

an implied agreement with plaintiffs as their receiver

or bailee of their share of the said royalties and rents.

4. That prior to the filing of this supplemental com-

plaint plaintiffs demanded of said defendants an ac-

counting of said royalties, and the payment to them of

their share of the same, and upon said demand defend-

ants refused and still refuse to account and pay said

plaintiffs their share thereof, or any part of same at all.

Wherefore plaintiffs sue and demand judgment

against said defendants:

1. That the plaintiffs are the owners of an undivided

one-half interest in said premises.

2. That the agreement so made between the plain-

tiffs and defendants hereinbefore set out, may be spe-

cifically performed, and that said defendants be ad-

judged to convey said interest in said placer mining

claim to the plaintiffs, and to execute a good and suffi-

cient deed , herefore to them of said property.

3. For five thousand dollars damages for withhold-

ing the same and for three thousand and five hundred

dollars for plaintiffs' share of the rents and profits there-

of, and for a reasonable attorney's fee and for such other

and further relief as to the court may seem just.

H. J. MILLER,

Attorney for Plaintiffs.
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United States of America, ^

District of Alaska.
J

O. A. Nelson, being first duly sworn, deposes and

says: That I am one of the plaintiffs; that I have

read the above comj)laint and know the contents thereof

and that the same is true as I verily believe.

[Seal] O. A. NE:LS0N.

Sworn and subscribed' to before me this tenth day of

June, 1904.
' H. J. MILLER,

Notary Public.

Filed in the U. S. Court, District of Alaska, 3d Divi-

sion. Jun. 18, 1904. A. R. Heilig, Clerk. By
,

Deputy.

In the United States District Court for the District of Alaska,

Third Division.

O. A. NELSON and G. N. HENSLEY,
Plaintiffs,

vs.

M. MEEBAN, T. LARSON and^

MICHAEL MacMAlHON,
j

Defendants. /

Answer of Michael MacMahon.

The defendant, Michael MacMachon, answering for

himself the amended complaint of plaintiffs says:
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1. That he denies each and every allegation con-

tained in paragraphs 1, 2, 3, 4, 5, 6 and 9 of the first

cause of action of plaintiffs' complaint,

2/. That he also denies each and every allegation con-

tained in the amended and supplemental complaint of

plaintiffs.

3. This answering defend'ant in answer to para-

graphs seven (7) and eight (8) of plaintiffs' amended

complaint says:

That he claims and owns the undivided one-half in-

terest in the said claim, placer mining claim Number

Three (3) Above Discovery on Fairbanks Greek, Alaska;

that this defendant owns a half interest in said claim

by reason of and under said contract set out in para-

graph seven (7) of plaintiffs' complaint.

4. This plaintiff admits the said claim was located by

the said Matt Meehan and that he did so under the said

agreement with this plaintiff, and this plaintiff has an

undivided one-half interest in said claim.

5. This plaintiff has commenced an action in this

court against the said Matt Meehan and others, case

number 163 of the Civil Docket. The object of said suit

is to determine the interests and right of this plaintiff in

a large number of claims located by the said Matt Mee-

han and T. Larson including placer mining claim Number

Three (3) Above Discovery on Fairbanks Creek, and to

also determine the interests and royalties and asking

for a partition and dissolution of the partnership be-

tween this plaintiff and the defendant Matt Meehan un-

der the agreement heretofore entered into between them.
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This plaintiff asks that his interest in the said claim

Number Three (3) Above Discovery on Fairbanks Creek

be not determined in this action, but be deferred and de-

termined in said case number 163; that he be saved from

costs in this proceeding and such other and further re-

lief as is just and equitable.

MICHAEL MacMAlHON,

By DAVID T. ROY and

N. V. HAELAX,

Attorneys for Defendant Michael MacMahon.

V-^erification and filing out of time hereby waived.

H. J. MILLER,

Attorney for Plaintiffs.

Filed in the U. S. Court, District of Alaska, 3d Divi-

sion. July 18, 1904. A. R. Heilig, Clerk. By ,

Deputy.

Jn the United States District Court ^for the District of Alaska,

Third Division.

O. A. NELSON and G. M. HENSLEY, \

Plaintiffs,

vs.

No. 127.
MATMEEHAN and THOMAS LAR-I

SON,

Defendants.

Testimony.

This case came on regularly for trial in the United

States District Court for the District of Alaska, Third

Division, begun in the town of Fairbanks, in said Divi-
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sion and District on the 14th day of June, 1904, before

the Honorable James Wickersham, Judge of said Court.

Court convened pursuant to recess on the 18th day of

July, 1M4, at 10 o'clock A. M., and the following proceed-

ings were had:

Appearances:

The parties plaintiff and defendant in person.

H. J. MILLEK, for Plaintiffs and

OLAYPOOL, STEVENS and OOWLES, for De-

fendants.

O. A. NELSON, the plaintiff herein, being duly sworn,

testified as follows:

Direct Examination.

(By Mr. MILLER.)

Q. You are one of the plaintiffs in this action?

A. Yes, sir.

Q. State what arrangements you had, if any, with

the defendants, about February, 1903, with regard to

Number 3 Above Discovery on Fairbanks Cteek.

A. We entered upon an agreement that we were t6

represent and sink three holes to bedrock on Three and

Four for a half interest in three.

Q. Have you the agreement? A. Yes, sir.

Q. Who wrote that agreement?

A. Mr. Meehan.

Q,. Did you do anything under that arrangement in

the way of carrying out the agreement?

A. I fulfilled the contract.
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(Testimony of O. A. Nelson.)

Q. State what you did.

A. We went up there with the grub and started sink-

ing; Hensley started a hole on the 6th of February, I

think.

(By the COURT.)

Q. Of what year?

A. 1903; we had Meehan's dogs and moved our stuff

otit with them; I went back with thero and I came back

to six and then the work was started; there was a fire

put going in the first hole and the next morning we

Cleaned that fire out and started to dig for the second

hole, we got that through the muck and had a fire in

the two holes and then started on the third' hole and

kept working away until we got to bedrock in the sec-

ond hole, that is the hole on the lower end of four, and

almost to bedrock on the other hole, that would be on

the upper end of three; we was down but I don't remem-

ber how many feet; we was down in the third hole and

we ran out of grub and built a fire in the second hole;

after we got the grub we cribbed and finished two, I

was taking some prospects in the third hole but the

water filled it and we couldn't do the work and so when

we had fulfilled the contract we took and pulled the

grub back out of there.

Q. Did you meet Meehan and Larson on your return

with the grub?

A. Yes, we stopped there for dinner, we was entirely

out, didn't have anything for breakfast; we was pretty
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(Testimony of O. A. Nelson.)

hungry and when we got a square meal we went on into

town that same day,

Q. When did you get back from town?

A. The next day and went out as far as Twin.

Qi How^ long were you absent from the claim?

A. Three days, one day in and two days out.

Q. Did you ever have any conversation with the de-

fendants about what you had done and why you came

in?

A. We told them we had got to bedrock with one

hole and found a little prospect there and that we was

almost to bedrock with the second one. There was two

fires when we got back with the grub brought us to

the second hole. We was down to the muck in the

fourth hole; the muck was something like 12 or 14 feet

in the third hole, the hole on the upper end of three over

towards the right limit.

Q. After you had returned with your grub and fi,^-

ished your work, then what did you do?

A. After the work was done I went over on Captain

creek one trip, that was on the 6fth of March.

Q. State how soon after that you met Meehan and

Larson.

A. We started to pull out of there the 7th and only

made two or three miles the snow was too deep and we

had to make a camp; we snow shoed a trail out that

same day and on the 8th we got out as far as the mouth

of Twin; I think at Golden City on the 8th or 9th we saw

Meehan and Larson.
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Q. State what took place there.

A. We told them that the work was done and told

Meehan and told them, I supposed they would like to go

and investigate, and he told me, "I guess the work is al-

right; when you go into town make out your papers

and some time when we both came in we will sign them."

Q. Who was present?

A. Hensley was present and Meehan was sitting on

the bed when he said it.

Q. Were you present?

A. I am the one that asked the question or made the

statement.

Q. What did you do next with regard to making out

the papers with according to Meehan's instructions?

Q. We got them some time; I think it was the 16th

of May the papers were made out, although I saw Mee-

han before that time in town and told him we hadn't

got the papers made out yet.

Q. When did you see him next?

A. The next I saw him after I got the papers, that

was some time in June; I went out on purpose to see

him.

Q. State what happened on that occasion.

A. Why, he had told me before that they were going

to bale the water out of the holes and see whether they

were to bedrock or not, and I told them to go ahead, I

expected they had done that when I went out there

with the papers but he said he hadn't done it, and was

going out to do the work.
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Q. Did you present him with any paper to sign?

A. I had the paper with me but the way they spoke

there was no use of presenting it.

Q. Have you that paper now? A. Yes, sir.

Q. Will you produce it?

(Witness here presents the paper.)

Q. Had you that paper with you at that time?

(Objection as immaterial. Objection sustained.)

Q. State what was said about any conveyance to you.

A. They stated they would not sign any papers at all

so I didn't say I had any papers with me or anything to

that effect. I said something about I would like to get

the papers signed, but when I heard there was no chance

that they would sign it I didn't show the papers any.

Q. Did you make any other effort to have them' carry

out their part of the agreement?

A. I didn't personally but Hensley there talked to

them.

Q. Did you try through any other agency or any

other party to have this matter approved?

A. I think Hensley employed you to look after it.

Q. Do you know anything about my employment?

A. Not personally but I understood so.

Q. Did you talk with any one else, any attorney

about or regarding looking this matter up?

(Objection is immaterial. Objection sustained.)

Q. Will you state to the Court how long you worked?

A. We was there a month excepting three days.
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Q. Will you state the depth to bedrock?

A. The first hole was a strong 16 feet deep and one

foot down in the bedrock; the second hole is 17 and

some inches to bedrock, I think three inches or some-

thing like that—any way it is a strong 17 feet, and the

other one is 22 feet or about that.

Q. Can you indicate to the Court on what portion of

those claims these holes were sunk? A. I can.

Q. You are familiar with that (hands him a map).

A. This is Number Four; there is the initial stake,

330 feet each side of them, and that is the hole on the

lower end of four, and this is the second hole, and there

is^ the hole on the lower end of Four and these are the

two holes on the upper end of Three, that hole there is

225 feet from the center line; this is the creek running

here; that one is pretty close to the creek.

Q. Did you measure the distance from the center

stake to the outside hole?

A. Yes, sir, 275 feet; that is as near as a man can

measure with a tape line.

Q. Can you state when you went there to work?

A. The time was the first part of February, 1903;

the work was started on the 6th; I don't remember just

how many days it took us to move over there.

Q. What was the condition of things there as re-

gards persons working on the adjoining claims?

A. There was a man by the name of Farrington, I

believe he was on 12; he was drowned out with water;
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Mr. MePike was drowned there; I ain't certain whether

it is Discovery or One Above Discovery.

Q. State when this work was commenced, with refer-

ence to any work having been commenced on Fairbanks

Creek, as to its being the first or second work com-

menced, or any other work commenced, of any work that

was commenced there,

A. I don't nkow whether McPike had got to bedrock

with any hole or not when we got there. If he did, that

should be the first one as got to bedrock.

(By the COURT.)

Q. On Fairbanks Creek? A. Yes, sir,

Q,. What was the condition of the snow?

A. The snow was very deep,

Q. Any trails broken?

A, No, sir; we fell into snow up to our arm pits lift-

ing our sleds back.

Q, Were the boys about through when you finished

the work? A. McPike was.

Q. Did either Meehan or Larson ever inform you

that you were not to bedrock?

A. They said they had doubts about it.

Q,. Do you know anything they did in carrying out

their doubts?

A. They sunk some holes, I understood, and drifted.

Q. What did you know about it?

A. I don't know anything, I was never down in

there; it is only hearsay. I have been there and seen

the holes and seen the drifts, I can't say personally.
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Q. As to sinking them you can't say?

A. No, sir.

Q. State what you saw there.

A. I saw two holes sunk below my holes and a drift

started on them.

Q. You can explain to the Court about how those

holes were sunk.

A. They were sunk below my holes.

Q. What do you mean by below?

A. Down stream,

Q. How far?

A. I didn't pay any attention to that.

Q. Well, about how far?

A. I think some where about 10 or 12' feet as near as

I can remember.

Q. State to the Court now generally what you know

about that—this shaft you are speaking of.

A. I know that there were two there below my holes

and that the drifts was run to the left as I understand.

Q. Explain to the Court with your pencil there about

those shafts on that plat.

A. This is where the holes was as near as I can say;

this is where the drift run from them holes; I wasn't

down in them, I was just looking from the top.

Q. You weren't down in there yourself?

A. No, sir.

Q. Who was present at the same time?

A. McKay and Gibbs was present when I was there.

Q. Where was Henley?
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AL I don't hardly know; he was in Skagway and

wrote to me that he would be in here the first of April;

I have been expecting him and he aint got here.

Cross-examination.

Mr. CLAYPOOL.—I want to explain that Mr. Roy ap-

pears for Mr. McMahon, and to as that we may cross-ex-

amine separately.

(Mr. ROY.)

Q. Had you at any time any conversation with Mc-

Mahon as to going out there and sinking those holes?

A. I hadn't.

Q. Didn't speak with him? A. No.

Redirect Examination.

(Mr. MILLER.)

Q. Had you any knowledge of any interest of Mc-

Mahon in this property at this time?

A. Not the least.

Q. Any conversation with him or any mention of him

by the other defendants? A. Not at all.

Q. You knew nothing of him? A. Not a bit.

Q;. As far as any claim to this property is concerned?

A. No, sir.

Recross-examination,

(Mr. OLAYPOOL.)

Q. I wish you would indicate here on the map the

first hole that you say is 16 feet; will you please write

the figure one there? A. Yes, sir.
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Q. Now, the second hole you testified was 17 feet and

some inches? A. This is it.

Q. And the other you will please number three.

A. Yes, sir.

(Witness here marks the plat as requested.)

W. H. WOOLRIDGE, witness being produced on be-

half of the plaintiffs, testifies as follows:

' Direct Examination.

(By Mr. MILLER.)

Q. Have you been on Fairbanks Oeek?

A. Yes, sir.

Q. A number of times? A. Yes, sir.

Q. About how often?

A. I think I have made about four trips there, all

told.

Q. State when you were there.

A. I went out there the first tim^ some time in N'o-

vember, that is along about the first; I don't know the

datie exactly, and I remained there until late in Decem-

ber.

Q. Where were you located?

A. On the bench of Four Below.

Q. State what you know about Three and Four

Above on Fairbanks Creek.

A. I know about them as the trail passes them, and

about the 24th of December I was on Three and Four.

Q. State for what purpose and what you did.
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A. I was sent there to measure the holes that were

supposed to have been sunk by Meehan, or his crowd,

which I did.

Q. What date? A. December 24th.

Q. Of 1903? A. Yes, sir.

Q. State to the Court what you know about it and

rwhat you did?

A. I was not able to do that work alone, and I got

some men to go with me.

Q. Who?

A. George Steelsmith, George Ashenfelter and Will-

iam Crabb.

Q. Go on and tell the Court all about it.

A. We went to those holes and the first hole, or

about where that hole was, was covered with a glacier;

Mr. Ashenfelter showed us where the hole was, but it

was entirely covered; that was the one^—where is that

paper? This is the one that he has Number One hole,

this was entirely covered with glacier, we were unable

to find it at all; then we went to this one that is marked

Nnmber Two, and it was sluffed in; to get back, I was

seut there to measure these old holes, the depth of them,

and also the one that was sunk by these people; I was

unable to get into the holes because they were covered

with snow and ice and sloughed in so.

(By Mr. CLAYPOOL.)

Q. Two and three, you mean?

A. Yes, sir, these holes which was supposed to be

sank by Nelson but we went into this hole Number Two
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and measured the distance from the surface to the bot-

tom of the hole, and the distance from the hole—the

length of this drift—and the distance at the surface.

Q. The old hole is Number Two?

A. Well, this hole by the side of Number Two, sunk

by Meehan is the one that we measured, I measured the

depth of the hole from the surface and the length of the

drift from this hole, and the distance of this hole sunk

by Meehan to the hole sunk by Nelson at the surface;

now do you want the depth of these in feet?

(By Mr. MILLER.)

Q. Yes, sir.

A. Well, I didn't tax my memory with that, but I

put it down at the time and have my notes with me.

Q. Referring to the notes you mjade at the time you

may state to the Court how they were made and on

what facts they were based.

A. Mr. Ashenfelter held the line at the surface and

I held the line at the bottom of the hole; the hole now

that I am describing is hole known as Number Two; the

depth of this hole is 16 feet and seven inches.

(By the COURT.)

Q. That is the new hole?

A. Yes, the hole put down by Meehan. The dist-ance

from the old hole is nine feet at the surface, that is from

the edge of one hole to the edge of the other; the length

of the drift at the bottom of this hole sunk by Meehan

is twelve feet and two inches; the width of the drift at
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the mouth is three feet; the head of the drift at tin-

mouth is four feet and eight inches; and the head of

the drift at the back end is two feet and four inches;

that is the measurements of the first hole and the second

hole is then out here.

(By Mr. MILLER.)

Q. Hole Number Two?

A. Yes, sir. When we ran into this drift sunk by

Mr. Nelson the drift didn't run directly from this hole to

this, but it sheerd a little something like that would be

(indicated). They followed the bedrock through and in

striking this hole which is supposed to be put down by

Nelson we found a break in the bedrock probably about

18 inches long, which shows a dip in the bedrock, well

not exactly a dip but a break, and this break or indenta-

tion was filled with ice; this was not at the end of the

hole, but on the side of the hole at the end, it had the ap-

pearance here as though this drift had been entirely

taken out; this block of ice was undoubtedly the bottom

of the hole put down by Nelson, it had all the appear-

ance of being the bottom of the hole.

Q. You may state what the appearances were?

A. It show^ed that it was not glacier ice, only had

sloughed in. It was not a clear blue ice like our glacier

ice; it had the appearance of being dirty, muddy water

that had run into the prospect hole.

Q. Were there any other facts that would cause you
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to make the statement that you do that it was water

that had run into the prospect hole?

A. Well, there is nothing else that I recall, except

that it was not clear blue ice like you would find in a

glacier.

Q. Could you tell whether that glacier continued be-

low the bedrock, or even with it?

A. It didn't continue beloM^ the bedrock.

Q. Did it continue to it? A. Yes, sir.

Q. Were there an^^ indications or formations around

this ice that would indicate that it was the formation

that originally existed there or something that existed

by reason of a shaft or prespect hole having been put

there? A. It looks as though the drift

—

Q. Tell all you can about the appearance of that

having been a prospect hole or not—that glacier or ice

which you detected there?

A. I don't know that there is

—

Q, Anything besides the ice and the character of the

ice?

A. It looked as though when this last drift was put

in there that there remained a part of it not taken out,

whether it was that the points was run in there and the

dirt not moved, or it sloughed from the roof would be

a hard matter for a person to decide; it was one or the

other.

Q:. Where was this glacier with reference to the

shaft and the hole supposed to be sunk by Nelson, on

which side of this drift was it?
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A. In looking downstream it would be on the right.

Q. How much of this glacier or ice did this drift

strike?

A. Well, I didn't measure the face of the ice.

Q. Well, can't you give the Court an idea?

A. Well, I should judge there was six or eight inches

of them that showed up distinctly, six or^ight inches

of face.

Q. Did it project into the drift or was it on a line

with the wall of the drift?

A. It was on a line with the wall of the drift, or very

nearly so?

Q. Was it flush with the wall of the drift?

A. Not quite.

Q. How much did it lack?

A. I didn't measure that indentation of the ice, I

couldn't tell you exactly.

Q. Had they struck this ice and dug to it, or had it

sloughed off?

(Objection as not a proper method of examination.)

The COURT.—The witness may state what it looks

like.

A. It seems as though I have made that clear al-

ready.

Q. State about hole Number Three, all you know

about that?

A. Then after we measured this hole Number Two,

we went to hole Number Three

—
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Q. One moment, before you leave hole Number Two.

State if you did anything to ascertain, or if you did any-

thing to ascertain the direction in which this drift ran

from one hole to the other.

A. We laid a stick right across the hole, like this

—

at the surface, and we had a line from this hole, had it

pointed as near toward the center of the old hole as we

could get, from the center of this hole—that is, the one

put down by Meehan—and we laid the stick right across

the center pointing as near as Ave could to the center of

the old hole.

Q. Then what did you do with reference to that

stick? While that stick was there what did you do to

locate the direction of this?

A. We Just simply found that the drift didn't run

direct from one hole to the other but struck a corner of

the drift and sheered a little.

Q. Was it dark or light back there?

A. It was light, we had a candle. I had the candle

back at the end of this drift and Steelsn:ath lined it up

and he said it didn't run direct to this hole, he held the

candle back here and I went to the bottom of this hole

and we could tell that it didn't run direct but it struck

the hole; we could tell that it struck the bottom of that

hole from the ice in the bottom of the bedrock.

Q. Who held the tape line?

A. Mr. Ashenfelter held one end and I started to put

him on the edge of the drift there and I carried the other

end myself.
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Q. That was on the top? A. Yes, sir.

Q. Who was at the bottom?

A. Steelsmith at one end and I carried it out there

and then we exchanged; I held the line here and he

went to the back end.

Q. At what time, with reference to the time you did

this, did you make those notes in your book?

A. At the same time while we were in the hole.

Q. You may state to the Court how far past this ice

this drift extended.

A. I didn't measure that but it wasn't very far.

Q,. Well, about how far?

A. I wouldn't judge; it was more than a couple of

feet; the drift was not square across the end; it was

rounded or something like that.

Q. You may state the character of that drift, at that

end, as to the size of it, as compared with the size of it

here, as to whether the size continued uniform all

through, and if it varied, in what way it varied?

A. The head of the drift at the back end was two

feet four inches.

Q. Was that less, or the same as any other portion?

A. It was considerably less.

Q. State all you know about hole Number Three.

A. We took the measurements of hole Number Three

the same as hole Number Two, if you would like to have

that all explained I can give you that.

Mr. MILLER.—Does the Court wish the witness to

give them?
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The COURT.—I don't care what jon do.

Q, Go ahead and explain it to the C3ourt.

A. We went to hole Number Three and took the

measurement from the surface to the bottom of the

hole, then we measured the length of the drift, then we

measured the distance at the surface from; the edge of

one hole to the edge of the other the same as we did in

taking the other measurements, and the depth of this

hole sunk by Meehan was 22 feet and 8 inches, and the

length of the drift 10 feet and 4 inches; and the width

of the drift three feet, and the distance of the holes

apart at the surface, nine feet.

Q. How much less was the drift than in hole Number

Two in length?

A. The length of the drift in the first hole was 12

feet 2 inches and the length of the drift in the second

hole was 10 feet 4 inches.

Q. Go right on and state to the Court about the drift

in the second hole, Number Three.

A. I gave you those measurements. We entered

this drift and carried the candle back to the end and

laid a pole across the center of the drift pointing to the

center of the old drift, as near as could be without meas-

uring it, and then when we lined our light up with the

pole we found it varied something like this would be (in-

dicates). N^w this is 12 feet.

Q. Go ahead and state all about that—continue

right along with that drift and explain to the Court all

about it.
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A. Steelsmith carried a candle to the back end of

the drift and I stood in the shaft Number Three; I lined

that drift up with the pole we had across the center

of the shaft and then we held the pole at the edge so as

to try and see if the drift struck the other hole; we were

all satisfied that it didn't strike the hole at all, that this

drift missed the hole sunk by Nelson.

Q. It being ten feet four inches, might it, if it had

been in a direct line, have missed the shaft sunk by Nel-

son and Hensley? A, No, sir.

Q. Do you know anything about the dimensions on

the surface of that hole to the old hole sunk by Nelson

and Hensley? A. No, sir.

Q. Approximately? A. No, sir.

Q. Can you give the Court an idea as to the char-

acter of that old shaft, was it two feet or eight feet?

A. Well, I should judge it would be in the neighbor-

hood of five feet, or perhaps six; the edges had sloughed

in considerably; the only thing I was particular about

was to get the distance of the hole sunk by Meehan to

the hole sunk by Nelson.

Q. State to the Court what date this was that you

made this examination?

A. On the 24th day of December, 1903.

Q. Apparently, how long had this drift been sunk,

or do you know?

A. I do not; it was not an old hole; it had been put

down since the freeae-up, ^

Q. From this old shaft and from what you could say
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of it, and from the dump that was taken from, it, did it

appear to have been taken down a considerable depth or

apparently to bedrock?

A. There was considerable gravel and dirt around

the hole.

Q. State the extent of the excavation as to whether

it appeared to have been extensively worked or very

limited as to the probable depth that had been made

there by reason of it?

A. It looked as if there had been work enough done;

there was work piled around it; there had been enough

to put a hole down.

Q. How was it as compared with hole Number Two?

A. In what w^ay?

Q. As to the appearances of work that had been done

in the old drift?

A. There was very little difference in that respect.

Q. Judging from the surface indications and what

you could see of the old shafts, if one of them was to

bedrock, what would be your judgment as to the other

having been to bedrock also?

Mr. CLAYPOOL.—There is nothing to found that on.

A. I couldn't tell anything about it.

Q. Was there the same amount of work done on the

two holes?

(Objection as repetition. Objection overruled.)

A. It would be impossible for me to tell.
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Q. Just apparently were the two holes alike—were

the excavations of similar size, approximately, or not?

A. I couldn't tell in that respect because I didn't

notice that part of it.

O. A. NELSON, recalled, testified as follows:

Direct Examination.

(By Mr. MILLER.)

Q. When were these shafts made by Meehan and

Larson, dug?

A. It was in the fall; I couldn't state the dates.

Q. When, with reference to this suit having been

brought?

A. I think I brought the suit afterwards.

Q. Did you know of these shafts having been sunk

before you brought this suit? A. Yes, I did.

Q. Did you make any examination of these shafts

before you brought this suit? A. I did not.

Q. Do you know^ in what month these shafts were

sunk by Meehan and Larson?

A. In October I suppose; I ain't certain.

Q. State to the best of your knowledge.

A. Well, at the freeze-up—it had froze up.

Q. Shortly after, or very long—you can give the

Court an idea. Were you at Fairbanks at that time?

. A. Yes, I was.

Q. Well, then state to the best of your knowledge.

(Objection to counsel cross-examining his own witness.

Objection overruled.) '
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A. Well, I don't remember where I was at the time

I heard the statement. 1 cannot recollect any date to

guide myself by. I know it had froze up. I started

the suit afterwards.

Q. Had you gone about the hose or inspected them

at the time you started your suit? A, I had not.

Q. Had you had anyone else go there for you?

A. I had not.

Q. Had you any knowledge other than what you

heard in general conversation? A. I had not.

NOEMAN McKAY, witness produced on behalf of

plaintiffs being duly sworn, testified as follows:

Direct Examination.

(By Mr. MILLER.)

Q. Where have you lived for a number of years

past? A. In Dawson.

Qi. In what business?

A. I followed placer nuning in Dawson.

Q. How long have you followed it?

A. Since the fall of '98.

Q. How long have you been at Fairbanks, Alaska?

A. Since last fall after the freeze-up.

Q. What have you been doing at Fairbanks princi-

pally—I mean in the District?

A. I remained here about a month until just before

Christmas and went out to Fairbanks and sunk two

holes there to bedrock on a lay on 4 Below.
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Q. How long were you on Fairbanks?

A. Up till the 23d of May.

Q. State if you went upon Numbers 3 and 4 at any

time last winter to investigate some of the work there

claimed to have been performed by Nelson and Hensley,

and if so, when? A. Yes, I did.

Q,. About when was that?

A. I don't just remember the date.

(Witness here refers to a note-book.)

(By Mr. OLAYPOOL.)

Q. What is that you have got?

A. It is just a memorandum of the depth of the holes.

(By Mr. MILLER.)

Q. What memorandum is that?

A. It is the depth of the holes—February 12th.

Q. Was that taken at the time you went there?

A. Yes, I made a little memorandum of the depth

and distance between the shafts.

Q. That was made at the time you went there and

made at the time you did this work, was it?

A. Yes, sir.

Q. Tell the Court who made that memorandum.

A. Mr. Gibbs, it was the 23d of February—^no, the

12th—and we

—

(Objection to witness telling w^hat it is if he didn't

make it himself. Objection sustained.)

Q. Did Mr. Gibbs make that with your knowledge?

A. Yes, the 12th of February.
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Q. Did you read it after Gibbs made it?

A. Yes, sir.

Q. At whose request did Gibbs make it?

A. Nelson and I.

Q. Was it made after the facts and the investigation

there?

(Objection.)

By the COURT.—Ask him when it was n^ade.

Q. When was it made with reference to what you did

there? A. After the measurements was taken.

Q. Did you read it over immediately after it was

made by Gibbs?

(Objection.)

By the COURT.—Let him go and state what they did.

Q. Go ahead and state what you did.

A. I went down the shaft—Gibbs and Nelson let me

down; that is, we measured the depth of shaft No. 2 17

feet.

Q. Can you mark that on this plat?

Mr. CLAYPOOL.—They are marked 1, 2, and 3 and it

isn't necessary to mark them any more, I think.

A. This "2" is the shaft sunk by Meehan. Nelson

and Gibbs let me down and we measured the surface

from the old shaft to the new one—^it was 10 feet. The

depth under the shaft was 17 feet. The length of the

drift to where it struck the little glacier—the ice—was

10 feet. The distance from that into the end of the

draft was 2 feet.
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Q. State to the Court about this glacier of ice that

you testified about—what 3^ou saw?

A. I saw about the first six inches of ice—glacier

—

it was dark. The ice was very dark. It looked as

though it was a glacier formed from the old shaft. I

would say that by the experience I have had in drifting

old drifts.

Q. State where it was with reference to this line of

the drift—upon which side of the drift it was.

A. On the right-hand side going up the stream..

Q. On which side of the drift was the hole supposed

to be sunk by Nelson and Hensley?

A. On the upper side.

Q. Was the glacier and the hole supposel to be sunk

by Nelson and Hensley on the same side or on the op-

posite sides of the drift?

A. I don't exactly understand you.

Q. Can you mark it on this paper?

A. Here is the shaft by Meehan—this is sunk by

Nelson— here is the right-hand side. About 2 feet from

the end of the drift here is where they struck the gla-

cier.
[

Q,. Did that glacier project into the drift, or was it

on a line with it?

A. It sloughed off about an inch, I should judge

—

as though it had struck and afterwards sloughed off

around.

Q. Well, then was it flush with the line of the drift

or not? I
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A. Well, no—the glacier was in a little bit—that is,

it sloughed off from the ice. It was only the thicknes.i

of about an inch more or less.

Q. Had the drift struck the glacier in the first in-

stance apparently?

A. It didn't seem like it—I couldn't say for certain.

Q. Tell the Court the direction of this drift from the

shaft made by Meehan and Larson with reference to this

supposed shaft of Nelson and Hensley?

A. Well, we laid a stick across pointing direction to

old shaft and I stood in the bottom and had a candle

in the end of the drift—I stood in the bottom of the

shaft and held my hand in that direction and looked

up—we could look up and see the stick pointing in a

different direction. It was not running directly for the,

old shaft. !

Q. How much did it vary in that distance appar-

ently? A. I could not say.

Q. State to the Court what you know about No. 3

shaft.

A. Gibbs and Nelson and I m/easured the distance on

the surface 10 feet, more or less. The old shaft was

sloughed in—both the old shafts. It was 10 feet, more

or less.

Q. How wide were they across—the old shafts?

A. I could not tell as to that. There was quite a bit

of snow on the glacier on top. We measured the depth

of the shaft sunk by Meehan 22 feet, The distance of
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the drift was 10 feet—running about the same direction

as the other.

Q. You state that from memory—could you not re-

fer to your notes and tell the Court exactly?

(Objection on the ground that the notes have not been

admitted.)

Mr. MILLER.—It appears that Gibbs made these

notes in the presence of this witness at the time—im-

miediately after this examination and accepted them

then and approved of them at that time; it is equivalent

to having made these notes, and I think that on that

showing we have a right to refresh the witness' mem-

ory at this time.

The COURT.—I don't think the witness' memory

seems to be very defective.

Q. Those notes were correct at the time that they

were made according to your recollection then?

A. Yes, sir.

Q. Can you tell the exact distance of the drift from

these notes—in No. 3 shaft? A. Ten feet.

Q. It appears that way on the notes?

Mr. CLAYPOOL.—I object on the ground that he

didn't make those notes and they don't seem to be nec-

essary.
.

^

The COURT.—^He need not refer to his notes. They

are not in evidence.

(Plaintiffs except.)
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Q. From the examination you made there how much

did this drift vary from the direct court—from one shaft

to the other—to No. 3?

A. I should judge 3 or 4 feet.

Q. State to the Court, if according to that variation

it struck the Nelson and Hensley shaft—as to whether

it was to bedrock or not.

A. I don't think that it struck the old shaft in that

direction.

Q. I will ask you to state to the Court if in your

opinion it struck under the corner of the old Nelson and

Hensley shaft as it appeared on the surface, if it would

be likely to strike the shaft at the bottom of the hole?

(Objection. Objection sustained.)

Q. Can you state that?

A. I cannot say for certain. The old shaft sloughed

in so that it was 10 feet, more or less, on the surface of

the drift. Ten feet plumb with the line from the edge

of the hole.

Q. From what you ascertained there, would this drift

strike under any portion of this Nelson and Hensley

shaft?

(Objection as repetition. Objection sustained.)

Q. Did that appear to be a fair test as to the old

shaft having been to bedrock?

(Objection as calling for an opinion. Objection sus-

tained.)

Q. State the distance fromi the end of the shaft in
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the direction of the Nelson and Hensley shaft in a direct

line from the one shaft to the other.

(Objection as repetition. Objection overruled.)

A. Three or four feet, as near as I can judge.

Cross-examination.

(By Mr. CLAYPOOL.)

Q. You say you have mined in Dawson since 1898?

A. Yes, sir.

Q. You are familiar with the nature of bedrock and

gravel in Dawson? A. Yes, sir.

Q. How familiar were you with the nature of bed-

rock and gravel and other general characteristics of

the ground here—what experience have you here?

A. I sunk those two holes.

Q. That was all your experience in the Tanana dis-

trict?

A. I worked three months for McKinnon and Pur-

ches.
'

Q. What is the difference in the general nature of

the ground in the Dawson country and the bedrock and

gravel here, generally speaking?

A. It is different on different creeks in Dawson. On

Dominion it is just exactly the same. It is similar to

Dominion Cteek.
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GEORGE STEELSMITH, produced as a witness on

behalf of plaintiffs, being duly sworn, testified as fol-

lows;

Direct Examination.

(Uv Mr. MILLER.)

Q. Where have you been during the past winter prin-

cipally? A. Fairbanks Greek.

Q. What is your business?

A. I have been mining.

Q. On what portion of Fairbanks Creek?

A. I have been located on 4 Below Discovery.

Q. Do you know anything about 3 or 4 Above on Fair-

banks?

A. I know where they are located and I visited those

2 claims during the winter—the latter part of the month

of December.

Q. With whom?

A. I was in company with Woolridge, Orabbe and

Ashenfelter.

Q. State to the Court what you did.

A. We went there for the purpose of investigating

the work that had been done some short time before by

Meehan or his men. For the purpose of ascertaining

the depth and direction of the drifts in comparison with

the work done by Nelson and Company, or others. We
went on the ground and tried to find the holes—No. 1 or

the one that was sunk on the right limit. The lower

end of No. 4 was completely covered over with ice at

that time and there had been no other work done at that
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time besides Nelson's, so we didn't stop to bother with

that one, but came to the one that was near the middle

—or hole #2i counting from the Left Limit.

(By the COURT.)

Q. On No. 3?
;

A. Yes, on the upper end of 3. We found that hole

and we made the measurements from the surface as to

the length of the drift and the distance between t^e

holes at the surface, and I think we took also the height

and width of the drift, etc., also the direction as to that

drift with the direction between the 2 holes; that is, the

general trend of the drift. I have forgotten the exact

figures as to the depth. It was in the neighborhood of

17 feet and the drift in the neighborhood of 12 feet. I

don't remember as to an inch. It was 12 feet in

length or thereabouts. We laid a pole across the top

of the holes—from the center of the hole that was sunk

by Meehan and the one by Nelson. The distance on the

surface, I think, was about 9 feet. By laying the pole

across the center of each shaft and placing a light in the

back of the drift, we sighted through and ascertained

the direction of the drift compared with the direction

of the 2 holes, and it seemed as if there was a variation;

that the drift did not run square along the space where

the bottom of the shaft would have been. It seemed

to dodge a little to the left looking upstream. How

much I couldn't say—probably a couple of feet—^at any

rate, it was enough to tell that there was a variation.
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Then in this drift on the left-hand side looking up-

stream. . It looked very much as though it had cut di-

rectly under the shaft or the space where the shaft of

Nelson would have struck the bedrock provided it had

been carried down—we found there a glacier.

(By the COURT.)

Q. What do a^ou mean by a glacier?

A. A pillar of ice—^what we commonly call a gla-

cier where we find ice in the ground. This didn't look

like a natural glacier. The bedrock was not in place at

that pla(*e. It was different from the bedrock around

it—it looked as if it had undergone a change, either by

excavation or sliding. What we took for the ground

was the bottom of the old shaft.

(By Mr. MILLER.)

Q. What appeared to be the size of this glacier?

A. There was not a great deal of it exposed—prob-

ably <) or 8 inches of ice. It had the form of a pillar and

looked just as if it had been in a mold.

(By the COURT.)

Q. Did you dig into it?

A. Not through it, but scratched around the sides.

The ground was frozen with the exception of its face.

By digging above and below it, it seemed to have a

rounded face, but where the gravel had been sloughed

away, there it seemed to flatten, just as if the ice had

been formed in a mold.
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Q. Could you tell anything about the size of this gla-

cier from the drift you were in?

A. From where it was exposed it looked as though

it might have been rather a small pillar or narrow.

How far it extended beyond the drift we could not tell.

It looked the same as though it might have been the end

of a trench dug in the shaft or the ground. It was not

more than the width of a shovel blade. How for it ex-

tended from the drift we could not say.

(By Mr. MILLEE.)

Q. Did you examine the base of this or could you find

the base of this shaft of ice?

A. We didn't dig under this ice on account of the

ground being frozen. It looked as though it had been

thawed at one time, but immediately under this ice it

was frozen solid. Still it seemed as if this drift had

run in a little below the surface of bedrock—this drift

of Meehan's. '

Q. Could you tell whether this pillar of ice was

larger above?

A. I could not tell as to that on account of the roof

of the drift curving in.

(By the COURT.)

Q. How high was the roof of the drift at that point?

A. Probably between 2 or 3 feet. I don't remem/ber

measuring it. The drift at the back part was some two

and one-half feet and this pillar of ice should be—

T

should judge^

—

'2i feet from the back end.
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(By Mr- MILLER.)

Q. In what direction was this pillar of ice with refer-

ence to the old hole of Nelson and Hensley?

A. Well, it was what we supposed was the bottom

of the old shaft.

Q. Where was it with reference to the old shaft?

A. It looked as though it was directly under t—or

about where the bottom of the old shaft would be ac-

cording to our measurenaents.

Q. As to the direction in which the drift had run

would it be about the location of the Nelson and Hensley

shaft? A. We considered that it was.

Q. How much of the face of that ice pillar was ex-

posed? '

I

A. It was probably six inchevS across—6 or 8 inches

or something like that.

Q. Was it on a line with the drift—or did it extend

into it?

A. It seemed as though the drift had barely touched

it and sloughed away from it. It didn't seem as though

it ran directly along the face of the drift—it was on the

sidew^all of the drift and seemed to have touched it

enough to have sloughed down.

(By the C50URT.)

Q,. Afterwards? A. Afterwards.

(By Mr. MILLER.)

Q. Tell the Court what you know about #3.
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A. After we finished #2 we went to hole #3 and

Crabbe and Woolridge and I went down into the shaft

and we made the same measurements there as we had

in #2; that is, as to the depth of the shaft and the

length of the drift, and we also made the measurements

on, the surface, I have forgotten those figures to an

4Bch. It was in the neighborhood of 22 feet to bedrojck

—^about 10 feet of a drift, and the holes on top, it was

either 9 or 10 feet. I have forgotten exactly. The old

hole of Nelson's at the surface had sloughed in or

crumbled in. It was also covered with snow at that

time so that I have forgotten the exact measurements.

We also tried the same method of measuring the trend

of the drifts. As to the direction between the 2 shafts.

It seemed that there was more variation in hole #3
than there was in #2. While the drift was not so long

there. There was a doubt left in my mind as to whether

the drift ran under the shaft or as to whether it had

reached the shaft.

Q. How much variation was there?

A. I could not say as to that. There was plenty of

space for the Nelson shaft to have been to bedrock.

(By Mr. CLAYPOOL.)

Q. Why did you think that?

A. It was in the general trend of this drift between

the two shafts. By laying a pole across the shafts from

the center of one to the center of the other they were

supposed to be almost directly down stream. The

drift would take trend or something similar to that.
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(By the COURT.)

Q. To the left?

A. Yes, sir—up the hill from the shaft. If this shaft

should have been to bedrock the width of the drift would

not take in the width of the shaft so that while there

was no indication there on the face of the sidewall of the

drift showing that they had been disturbed; it still left

space in the bottom of that shaft according to my notion,

that that shaft could have been to bedrock witliout

this drift proving that it was not.

Q. The drift didn't strike the old shaft?

A. No, sir, it ran to the left. While there was noth-

ing to prove that it was to bedrock I didn't consider

that the drift underneath it would give it a fair test to

prove that it was not.

(By Mr. MILLER.)

Q,. What appeared to have been done regarding the

old shaft—how much dirt appeared to have been taken

out from what you could see?

A. I didn't take particular notice but if 1 had,

I don't suppose it could have been much, because of the

snow on the ground. It was hard to tell how big either

shaft was, and owing to the fact that this shaft had

been sunk by Meehan and the dirt taken out it would

be hard to compare the amount of dirt taken from each

excavation. It may have been to bedrock or it maj

have been that it was not so far as the pile of dirt was

concerned.
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Q. If it was not, would it have been likely to have

been nearly to bedrock or not?

Mr. OLAYPOOL.—The witness says that he cannot

tell that; objection sustained.

Mr. MILLEK.—I will ask that Mr. Steelsmith may

make a diagram showing these drifts and holes.

The COURT.—Very well.

The Court hereupon announced a recess until 1:30 P.

M.

Court convened pursuant to recess on the same day

at 1:301 P. M., and all the parties being pr<^sent as here-

tofore mentioned, the following proceedings were had:

W. H. WOOLRIDOE, recalled, testified as follows:

(By Mr. MILLER.)

Q. Have you a diagram of the plat showing the mat-

ters you testified to this morning? A. Yes sir.,

Q. Will you produce it? A. Yes, sir.

(Witness here produces the diagram.)

Q. Is that it? A. Yes, sir.

Q. What does it show?

A. It shows the two claims No. 4 and No. 3 Above

on Fairbanks. I would like to go on and say to the

Court here that I marked the supposed holes about

where they were, but the plat is very small. This is hole

No. 2. I have made it larger on the side here so as to

show you about the direction of the drift; and here is
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hole No. 3. This (representing it) would be the drift

from hole No. 3.

Q. Holes No. 2 and No. 3 here—do they represent the

holes No. 2 and 3 as marked on the diagram of the

claims? A. Yes, sir.

Mr, MILLER.—We desire to offer this in evidence.

The COURT.—It may be admitted in evidence as il-

lustrative of the testimony.

OSCAR GIBBS, a witness produced on behalf of the

plaintiffs, being duly sworn, testified as follows:

Direct Examination.

(By Mr. MILLER.)

Q. What is your business? A. Mining.

Q. How long and where have you mined?

A. I have mined in various parts of the world. I have

been mining for the past 2|5 years. I have been mining in

Fairbanks Creek and deary for the past year—a little

over twelve months now. I went out to Fairbanks

Creek about the 3d of June, last.

Q. How long did you mine at Fairbanks Creek?

A. I mined on Fairbanks Creek whenever I could get

anything to eat. I mined there from June until early

in this March.

Q. State if you know anything about placer mining

claims Numbers 3 and 4 Above on Fairbanks Creek,

Alaska, in the Fairbanks Mining District?
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A. Well, I think what I know about Number 3 and 4

is what bears on this case.

Q. Is what?

A. The object that I am here for I suppose is about it

—what I know about the holes that I saw. At Mr. Nel-

son's request I went up there in company with McKay

to look up some holes that had been put down by Nel-

son and Hensley. I saw the hole on No. 4 pointed out

by Nelson, on the right limit. There was also a hole in

the center of the creek, and a hole on the right limit.

Nelson explained to me what he wished me to do. He

wanted me to examine the hole—that is, the hole that

he told me had been put down by Meehan. I went down

to the hole on the center of the creek and we made

measurements and found the depth of the hole was 17

feet. There was a drift extending upstream from the

hole of Meehan's and the drift was 12 feet long from

our measurements. We got our measurements above

on the surface and below from a plumb line. The meas-

ijfurements that we obtained was 9 feet on the surface

and the drift below was 12 feet. At the bottom otthe

hole the drift was not a straight drift. It had a ten-

n^ency to curve, and it was decidedly curved to the left.

Whatever the idea was in driving the drift that way I

cannot say

—

Mr. CLAYPOOL.—We object to the witness stating

his opinion as to what the idea was.

The COURT.—Just tell the facts as you found them.
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A. Well, it appeared to me that the drift had been

driven in there with something behind it. Whatever

motive was

—

Mr. OLAYPOOL.—I object to the witness purposely

going out of his way in this manner.

The COURT.—State the facts only. Don't give your

own ideas.

A. Ten feet from the hole that was sunk, on the

right end of the side of the drift, there was a small piece

of a glacier there, which I should say was the bottom

of an old shaft that was sunk, from the color of the

glacier which was black. I have encountered it dozens

of times in the upper country, both in creek and bench

with steam points both on creek and bench, and I kind

of said to myself that it was the bottom of the hole and

that—

Mr. OLAYPOOL.—Now, here the witness is going out

of his way again.

The COURT.—Just state the simple facts—not your

own opinion.

Q. Tell what you actually saw.

A; W^hat I actually saw was a piece of glacier on

the right-hand side of the hole.

Q. State the character of the glacier and the size of

it.

A. The character of the glacier I should judge would

be about 5 by 6. I don't know whether my hands is
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that size. A little larger than my hand—a little higher

but about the same length. That was showing up on

the right-hand side and the drift had a curve to the left,

We ascertained the direction of the old hole by placing

a stick in the bottom, or rather in this hole the stick was

placed on top, and I could look along and see the direc-

tion of what we presumed was the mouth of the old hole.

Q. About how much variation was there from the

straight line to the old shaft?

A, There mnst have been at the least calculation

—

well that is a mighty hard thing to determine exactly

—

there must have been about 3 feet of a variation.

Q. State if this glacier extended below the bedrock

or below the drift of Meehan's hole?

(Objection as leading and suggestive.)

The COURT.—Just state where it is.

Q. State the depth of the ice shaft, if you know.

A. I think I shall explain that. It is about 8 inches

from the bottom of the drift that was run by Meehan

—

about 8 inches above the bottom. It was 8 inches of

ice here supposing this was the bottom of the drift

which would occur, I presume, because the bottom of

the hole is round. When the fires burnt out they

wouldn't burn out square into the corners.

Q. State as to. whether the ice column projected

into

—

Mr. OLAYPOOL.—Oh, just state how it was.
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A. The ice was there just the same as you would take

that book and place gravel around it—so. There is the

gravel here— as though that book had been placed

against some gravel and 3 ou just expose this part of it.

Q. Can't you be more definite as to where this was

with reference to the line of the shaft on the side where

the ice was exposed?

A. I don't understand that question. Will you

please explain it?

The COURT.—I think the Court understands where

that piece of ice is Mr. Miller, although the Court does

not wish to keep you from having this particular wit-

ness give his evidence fully about it.

A. I should judge that that ice that we exposed

there—I didn't have a pick at the time and moreover I

don't know whether it would have been right for me to

have done any picking there. I think it would have

taken very little to have proved that that was the bot-

tom' of the shaft.

.Mr. CLAYPOOL.—It seems to me that is the wit-

ness' opinion again.

The COURT.—Keep to the actual ai>earances—^what

you saw there,

A. I think that is about all I know about that hole.

Q. State on which side of the hole the ice was.

A. On the right-hand side looking upstream.

Q. On which side was Nelson & Hensley's?

A. On the upstream side.
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The COURT.—The drift?

A. Nelson and Henslej's hole is sunk down there and

Meehan's hole is immediately below it.

Q. Where is the drift?

A. The drift is running upstream from Meehan's

hole.

Q. On which Side of Nelson's and Hensley's hole is it?

A. On the left looking upstream,

Q. Whereabouts is this ice?

A. On the right-hand side of the drift.

Q,. With reference to Nelson and Hensley's hole?

A. The ice is on the right-hand side of the drift and

would be on the left-hand side of Nelson and Hensley's

hole looking upstream.

Q. Where is that ice exposed with reference to Nel-

son and Hensley's supposed shaft?

The COURT.—I think that calls for a conclusion of

the witness. Let him state the facts and the Court will

draw its conclusions.

Q. Did you notice the old shaft or drift of Nelson

and Hensley? A. I did.

Q. What does the old drift or shaft look like—ex-

plain it?

A. The old shaft is invariably caved in from the top.

Do you mean to ask me this with relation to where it

was situated?

Q. What was the appearance of that?
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A. The appearance of that was like any other old hole

that had been left to remain standing until the ground

off the top caved in and the top of it would naturally

be enlarged. It was covered with ice and snow at the

time, but we judged from its position. That is the way

we obtained our measurements.

Q. How much do they usually cave in from the top?

A. Sometimes the shaft will cave in more from one

side than from the other. I have noticed that fre-

quently in the holes that I have sunk myself.

Mr. CLAYPOOL.—Does the Court desire an opinion

on that proposition? We simply ask what did happen

in this case.

The COURT.—State what the condition of this shaft

was as shown on the surface of the ground—what the

depression looked like—whether it was caved in on one

side—^whether it was filled with snow, and so on.

Q. Go on and state all about it.

A. The depression in the surface was larger than the

hole possibly was^ A hole will cave in quite a consider-

able if has remained with water in it.

Q. How much larger than the hole made by Nelson

and Hensley?

A. I couldn't state positively owing to the snow—

I

should judge it would be about 6 feet in diameter.

Q. What appeared to have been the depth of it from

the appearance of it as you saw it?

A. Nelson's hole? That I could not state. You see
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an old hole will fill right up to the surface. It was filled

up to the surface with ice.

A. State what you know about hole No. 3 or the

hole nearest to the right limit of the claim.

A. The right limit hole we measured and the depth

was 22 feet. Our surface measurement was 10 feet.

The drift also was taken of it in measurements and we

measured from, a plumb-line also. The direction of the

drift appeared to me to lead to the left of the hole. I

would not consider that it was a drift. It was only a

small shovel hole that w^as at the back there—very

small, just about the size of a tomato box at the back.

Just so that you could get a shovel in and draw it out.

Q. State how you obtained your measurements and

what they were and all about it.

A. I think I explained that a moment ago—all about

it.

The COURT.—Yes, I think the witness has explained

that very fully already.

Q. State if you have any knowledge of the variation

of the drift of the shaft from the supposed Nelson and

Hensley shaft.

A. At the back end of the hole it must have varied

at least 3 feet. We obtained the direction of that hole.

It was getting a little dark but I placed the stick in the

bottom of the hole looking right at the center of the drift

on the back and left the candle there and when I got

on top there was the stick pointing off to the left and

there was Nelson's hole to the right of the stick.
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(Testimony of Oscar Gibbs.)

Q. Who was with you?

A, McKay and Nelson.

Q, Anyone else? A. No, sir.

Oross-exajnination.

.

(By Mr. CLAYPOOL.)

Q. What time of year was this?

A. The l^h of February, 1904.

Q. What was the condition of the ground generally

as to snow and ice about that time?

A. There was quite considerable snow.

Q. Heavy snow on the ground?

A. Well, there was not any very heavy snow last

winter.
;

Q. As heavy as during the season? A. Yes, sir.

Q. About how deep?

A. Probably 12 or 13 inches on the level.

Q. From what do you judge that the size of the top

of the hole was only 6 feet?

A. I could see the edge of the ice from where it had

been broken.

Q. On the edge of the hole? A. Yes, sir.

Q. How could you see the ice when there was snow

on the top of it?

A. There was a hole cut in that ice.

Q. From the top of the hole? A. Yes, sir.

Q. Do you know who cut it? A. No, sir.

Q. Do you know what particular place on the hole
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this ice was cut—^whether it was in the center or on the

side?

A. I think mj^self it was cut from about the center

to about the side.

Q:. On what do you found that opinion?

A. I think I can explain that,

Q. Well, that is what I meant to ask you to do.

A. This hole was not filled right up to the surface

with ice and if there is a depression on the surface and

the snow falls on it the wind blowing it about will leave

a little dust around the hole or in any other place that

there is a depression in and that is just what occurred

there.

Q. You say that a hole had been cut in this ice and

the ice and snow thrown out to one side.

A. That I did not say.

^ Q;. Well, was it so or not?

A. Possibly it had fallen in.

Q. There was a hole cut in the ice then and the snow

had fallen in the hole?

A. I suppose that could have occurred.

Q. It did occur in this case?

A. I don't know as to that.

Q, Did you examine it to see?

A. I don't think there was any inside.

Q. Well, did you do that? A. No, sir.

Q. Did you see any ice or sncw taken out of this hole

round about there? A. No, sir.

Q. A hole in the ice had been cut? A. Yes, sir.
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(Testimony of Oscar Gibbs.)

Q. You don't know in what particular region of the

shaft this ice hole was cut?

A. I have said already it was cut from the center to

the outer rim.

Q. I want you to explain why you say that.

A. I think I have explained that already pretty fully.

Q. Well, please explain it again.

A. I explained to you that the outer edge of the hole

I should judge would be about where the depression in

the snow ceased.

Q. That was the center of the depression.

A. It was Just from what I should judge was the cen-

ter of the hole to the outer rim.

Q. From the depression in the snow generally left at

this ice hole that appeared to be the dimensions as

shown by the snow?

A. About six feet in diameter, as I have stated al-

ready.

Q. What would they indicate as to the size of the

hole underneath the hole?

A. It would indicate that there must have been a

hole there. I forget the exact figures now to find the

circumference from the diameter. Something like

three times and a third, is it not?

Q. That is what you judged the size of the hole from?

A. Yes, that is the condition in which I found it.

Q. Now, as a miner don't you know as a matter of

fact that these holes are generally of uniform size?



vs. 0. A. Nelson et al. 67

(Testimony of Oscar Gibbs.)

A. They dig them square but if you leave them stand

they will cave in.
'

Q,. What is the general size of the prospect hole?

A. It is about five feet by 2 feet, 6 inches.

Q. You don't know what the size of this one was or-

iginally? A. No, sir.

W. G. ORABBE, called as a witness on behalf of the

plaintiffs, being duly sworn, testified as follows:

Direct Examination.

(By Mr. MILLER.)

Q. What is your business? A. Miner.

Q. Where were you last winter principally?

A. On Fairbanks Creek.

Q. Whereabouts on Fairbanks?

A. On 1 Above and 3 Below.

Q. What doing?

A. I was putting a hole down on 1 Above—I had a lay

there.

Q.. State if at any time last winter you went upon

3 and 4 with a view of inspecting some work supposed to

have been done there by Meehan and Larson.

A. Me and Woolridge and Steelsmith and Geo. Ash-

enfelter went up to look over the work that had been

done and measure the ground. We went up to 3 and i

about where the line was between 3 and 4 and crossed

over and came to the first hole. It was glaciered over

the top so we could not see anything there, so we went
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over to what I should call the second hole from where

the trail is on this side and we measured the hole that

Meehan had put down. It w^as right below the hole

that Nelson had put in—-about 10 feet below, I should

judge, downstream. We measured the depth of the

hole and went down the bole and measured the drift to

where the other hole was that Nelson had put down.

Q. Regarding the middle hole of the three next to

No. 2 state what you did there.

A. We went to work there and laid a pole across the

top as near as we could judge fair up and downstream

with the other hole and went down below and meas-

ured it. Then we measured the distance of the hole

back—each of them at the drift. They had drifted back

about 10 feet I think. I have the figures of it. I put

them down when I was down there.

Q. Can you refer to the figures and tell exactly?

A. I think I can.

(W^itness here refers to a note book.)

Q,. Who made that? A. I made this myself.

Q. State the depth you went in the drift.

(Object as leading; objection sustained.)

The COURT.—When was it made?

A. On the 24th of December.

Q. At this place? A. Yes, sir.

Q. Does that show the depth measured from the sur-

face down? A. Yes, sir.
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(Testimony of W. G. Crabbe.)

Q. What is that? A. Sixteen feet and 7 inches.

Q. And the depth of the drift—the extent of the

drift? A. Twelve feet and 2 inches.

Q. In what direction was it?

A. Running upstream.

Q. In what direction with reference to Nelson and

Hensley's shaft?

A. It was upstream toward their shaft.

Q,. . State what measurements you made with refer-

ence to its striking this shaft.

A. It had run right back by this shaft, as near as we

could tell. It bore off a little to the left and right down

in there there was a small piece of ice that looked like

the bottom of the hole.

Q. How did it look?

A. Something as if there had been a seepage of

water running in there.

Q. How much is this ice?

A. There was about 10 or 12 inches probably in sight

—might not be quite that size.

Q. On which side?

A. On the right-hand side as the drift ran out of the

hole.

Q. On which side of the drift was the Nelson and

Hensley shaft.

A. On the right-hand side going upstream.

Q. How near was the ice to the end of the shaft?

A. Within about 2 feet.
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(Testimony of W. G. Crabbe.)

Q. Can you state how much this shaft varied to the

left of the Nelson and Hensley shaft?

A. I didn't figure it varied over about 2 feet.

Q. What did you do ascertain what it varied, if any-

tl ing?

A, We had the pole across the top and then went

by that.

Q. How did you go by that?

A. From the string hanging down from above—the

rope which we had there and let down, and then we

sighted back from that.

Q. Were you in a position to see—to locate the end

of the drift with reference to the pole across the top?

Mr. CLAYPOOL.—That calls for a conclusion of the

witness. The Court is a judge of that.

Q. State your position.

A. At the bottom of the hole and Woolridge holding

a candle at the back of the hole where it had drifted in.

Q. Tell what you know about hole No. 3. That is,

the hole nearest to the right limit of the claim.

A. We went to hole No. 3 and measured that from

the top—put the same stick across to get the center lo-

cation of the hole—it was 22( feet and 8 inches deep.

The length of the drift was 10 feet 4 inches as it ran in

and as near as we could come to telling from our pole

on the top, it was bearing off to the left.

Q. How much?
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A. About 4 or 5 feet anyway at the least. I could

not exactly tell. The angles was not taken.

Q. Could you tell whether it would strike the Nelson

and Hensley shaft from what you saw?

A. I should not judge myself that it would strike tTie

Nelson and Hensley shaft at all.

GEORGE ASHENFELTER, being produced as a wit-

ness on behalf of plaintiffs, testified as follows:

Direct Examination.

(By Mr. MILLER.)

Q. Where do you live? A. On Fairbanks.

Q. What is your business? A. Mining.

Q. How long have you lived in Fairbanks?

A. Eighteen months.

Q. Are you acquainted with mining claims Nos. 3 and

4 Above on Fairbanks Greek? A. I am.

Q. Whereabouts have you been located out there

with reference to those claims?

A. Opposite No. 3 Above.

Q. Do you own property on Fairbanks Creek?

A. Not on Fairbanks Cteek proper but on benches on

Crane Creek. Discovery on Crane Creek and Bench op-

posite 2, 3, and 4 Above.

Q. Do you know the bench opposite 3 Above on Fair-

banks Creek? A. Yes, sir.

Q. When were you on that and during what time?
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(Testimony of George Ashenfelter.)

A. I went over to Fairbanks Oreek a year ago round

the 1st of April and I have been there ever since.

Q. Do yon know of Meehan and Larson being there

any time during April or May?

A. I think Meehan was out there in the latter part

of April.

Q. Was he out there before—during the latter part

of that winter? A. Before April?

Q. When was he first out there during the spring of

1903?

A. I could not just say the date—somewhere along

about the 20th of April—the latter part of April.

Q. Were you there about No. 3 after that during the

summer months? A. I was.

Q. Are you familiar with the work Nelson and Hens-

ley have done out there?

A. I can't say that I am familiar with it—I have seen

the holes. i

Q. Did you see the holes before they filled with

water? A. No, sir.

Q. Did you see them before they caved in?

A. They had caved some before ever I seen them.

Q. Do you know when they were made?

A. I do not.

Q. Do you know about when?

A. No, sir; I could not say that—I kept no track of

Fairbanks Creek.

Q. When did you first see them ?
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A. I seen one of them just from a distance in April^^-

just noticed it.

Q. When did you see the others?

A. Just about the time the snow was going off.

Q. What was the appearance of the dumps of dirt

that had been taken out of it—what you could see of

them—what did they look like?

A. I could not say as I took particular notice of the

holes. I went up there with Billy James to get some-

thing—no, it was with his partner, and we never paid

much attention,

Q. How were the holes as to size—state what your

impressions were as to the probable depth of the holes.

A. W^ell, I could not do that.

Q. You can give a general idea—^just state what your

impressions were.

Mr. OLAYPOOL.—I think that is calling for an opin-

ion of the witness.

The CX)URT.—Hfe may answer the question—he may

tell whether they were 6 inches or 60 feet.

A, I would not put it anywhere there—I would say

anywhere from, 10 to 15 or 20 feet. I would not give any

positive figure because I didn't pay much attention to it

myself.

Q. Do you know the depth to bjedrock in that local-

ity?

A. I could not say as I do on this side of the creek.
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(Testimony of George Ashenfelter.)

Q. Did there appear to be as much work done on the

holes on tJie left limit as on the hole on the right limit?

A. I don't know. There was a good deal of bedrock

around that hole on the left limit in the creek. I could

not say as to the work on the right limit. I panned

from that hole at the left limit, but I never did pan

from the other holes.

Q. Did you notice the hole on the right limit particu-

larly.

A. On the left limit—on the lower end of No. 4.

Q. You didn't go over to the holes so much?

A. No, sir.

Q. Did the size of the dumps appear to be as much

one place as the other?

A. I could not hardly say as to that whether they

were or were not—I didn't pay much attention to the

holes.

Q. What were the depth of the holes when you saw

them as far as you could notice?

(Objection as repetition. Objection sustained.)

Q, What did you do or what did you ascertain re-

garding those holes, if anything, at the time you were

there with those parties that you spoke of?

A. Woolridge asked me if I knew where the holes

were and I told him I did. He asked me if I would go

and show him where the holes were. I went with him

and helped lower him into the hole ond draw him outand

laid the stick across the hole and took the mieasure-
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ments. I took them as near as I could across the center

of the hole.

Q. Did you go into the hole? A. I did not.

Q. Do you know the deptL of it?

A. I could not say anything more than what I had

read to-day.

Cross-examination.

(By Mr. OLAYPOOL.)

Q. Did you go to the other holes at all?

A. I went up there.

Q. Referring now to the time when you say you saw

considerable bedrock last summer?

A. I was up there twice—once when I went after

someone and once going up the hill I passed by the

holes.

Q. Was there a windlass at that time there?

A. There was.

Q. At which hole?

A. I would not say whether it was 2i or 3 but one of

those two.

Q. Can you state now or did you observe how much

gravel there was about that hole where the windlass

was?

A. I didn't pay much attention to it. The first time

I was there there was considerable snow on the ground

and the second time we was just passing up going to

Bear Creek.
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JAiMES McPIKB, a witness produced on behalf of the

plaintiffs, being duly sworn, testifies as follows:

Direct Examination.

(By Mr. MILLER.)

Q. What is your business? A. Mining.

Q. Where have you been mining?

A. Fairbanks.

Q. Whereabouts with reference to No. 3 and No. 4

Above on Fairbanks?

A. I was there at the time this man Mr. Nelson was

working there.

Q. When was that according to the best of your rec-

ollection?

A. The latter part of January and February.

Q. Of what year?

A. 1903 I was there, I guess about a week or 10 days

ahead of these men.

Q. Who was the first person to commence work on

Fairbanks Creek?

A. Jean Farrington, I think.

Q. Who was the next?

A. I think I was the next.

Q. And who next? A. Nelson, 1 believe.

Q. Were there any holes to bedrock on Fairbanks

Creek at the time Nelson and Hensley commenced work

there? A. I don't think so.

Q. When did they begin with reference to the time

you began?
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A. It must have been along in February about the

5th or 6th, somewheres along there, I believe.

Q,. How many days apart were you in commencing

work there?

A. That I could not state for certain. I must have

been at work there a week or ten days ahead of these

men.

Q. State who put the first holes to bedrock on Fair-

banks.

(Objection as immaterial. Objection sustained.)

Q. Had any one gone to bedrock on that creek at the

time they commenced work there?

A. Not that I know of.

Q. How near were you to their work at the time they

were working there in February.

A. I was on 1 Above and they were on the upper

end of 3 Above, I believe.

Q. Were you about where they were working occa-

sionally?

A. I think I was up there about three times while

they were at work there.

Q. State to the Court all you know about it.

A. I was working up to their place when we were

working there about three times, I guess.

Q. Who else was in the vicinity of those claims at

the time they were working there besides yourself or

within four or five claims of them?

A. I don't know of anybody.
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Q, There were not many people on Fairbanks Creek

at that time? A. No, sir.

Q,. State what you saw when you went up there?

A. I went up there the second time and they had one

hole to bedrock—the first one they started.

Q. That was when you went up the second time?

A. Yes, sir.

Q. What w^re they doing when you went up the

third time? A. Working on two other holes.

Q. Did you go to the hole nearest the right limit of

Ko. 3? A. Yes, sir.

Q. Did you meet Nelson and Hensley there at that

time? A. Yes, sir.

Q. What were they doing?

A. Hoisting out of the hole.

Q. About how deep was the hole at that time?

A. It looked to be about IS or 16 feet, I should judge.

Q. That was hole No. 3.

A. The farthest to the right limit.

Q. What do you know about No. 2.

A. I have never been there when they were hoisting

out of that hole. There was still a fire there at the time

I was there.

Q. Had much dirt been taken out of it?

A. Quite a little.

(By the COURT.)

Q. How deep was it to the best of your judgment?
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A. I should judge it was about 15 feet. Somewhere

about there—about 15 or 16 feet.

Q,. That is hole No. 2? A. Yes, sir.

Q. Did 30U see the holes afterwards?

A. No, sir.

Q. Did you see the dumps and the dirt taken out?

A. At that time but not afterwards.

Q. Did you afterwards? A. No, sir.

Q. Do you know how long they worked after you

were there?

A. I should judge they would be working a week

after I was there.

Oross-examination.

(By Mr. OLAYPOOL.)

Q. How do you know they were working a week.

What did you judge that from. Did you see them?

A. I was working there a week or 10 days after I was

the last time.

Q. That is the last you were working when you were

there? A. Yes, sir.

Q. When did you next see these men?

A. We all left the creek together.

Q. They came up where you were?

A. I was on my way coming up to where they were.

Q. You went up with them? A. Yes, sir.

Q. That is all you know about the work?

A. Yes, sir.

Q. You don't know whether they worked it or not?
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A. I could see smoke there from the holes from

where I was.

Q, As near as you c-an remember it would be a week

after that? A. Yes, sir.

Q. How many holes—one or two? A. One.

O. A. NELSON, recalled, testified as follows:

(By Mr. MILLER.)

Q. Will you state the size of the shaft you made?

A. It was just big enough to work in with a short

handled shovel.

Q. I was asking you the size.

A. About 2>J by 4| and it may be by 4.

Q. Do you remember Mr. McPike having been up

there? A. I do.

Q. Do you reraemiber him having been there at the

time you were working in shaft No. 3? A. Yes, sir.

Q. What depth were you down at that time, if you

remember?

A. As near as I can recollect we were 4 or 5 or may-

be 6 feet in the gravel.

Q. How deep was the hole entirely from the top?

A. From' 12 to 13 feet of muck. It was too deep to

throw out with a shovel—we had to use a windlass.

Q. What was the depth from the surface?

A. Sixteen or seventeen feet.

Q. Bow long did you continue there after McPike

was there? A. About 10 days.
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Q. Did anyone with you inform you regarding the

lines between 3 and 4? A. They did not.

Q. You went and located them yourself?

A. Yes, sir.

Q,. State if you took any measurements at the time

as to the distance you sunk these holes—No. 2 and 3

—

from the center stake. A. I stepped them off.

Q. Were there any corner stakes at that time?

A. I could not find any.

Q. Did you afterwards make any effort to get the ex-

act distance from the center stake? A. I did.

Q. In what way and how? A. Tape line.

Q. How many feet was it?

A. Two hundred and seventy-five.

Q. Whereabouts was this hole? In this mining dis-

trict?

A. In this mining district^—Fairbanks District.

Q. In what State, territory or district?

A. Alaska?

BEN CHASE, a witness produced on behalf of the

plaintiffs, being duly sworn, testified as follows:

(By Mr. MILLER.)

Q. Have you been up on Fairbanks Gteek at any

time? A. I have.

Q. Do you know anything about the location of 3 and

4 Above? A. Yes, sir.

Q. You know the claims? A. Yes, sir.

Q, Have you ever been on them? A. I have.
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(Testimony of Ben Chase.)

Q. Did yoii ever examine the initial or center stake

of 3 and 4? A. Yes, sir.

^, On the boundarj between 3 and 4?

A. Yes, sir.

Q. Do you know anything about the distance of those

shafts from the center stake? A. Yes, sir.

Q. How did you ascertain it?

A. By measuring with a tape line.

Q. State the distance.

A. From the center stake to the outside hole 275

feet.

GUSTAV A. LAM, a witness produced on behalf of

the plaintiffs, being duly sworn, testified as follows:

(By Mr. MILLER.)

Q. Where do you reside?

A. At Fairbanks or over in Graehl City.

Q. Are you familiar with the mining claims out

there? A. I have been out there twice.

Q. Do you know anything about 3 and 4 Above?

A. A little.

Q.. Did you ever examine the center stake between

3 and 4? A. I did.

Q. Do you know anything about the distance of these

shafts that have been testified to from' that center

stake?

A. Two hundred and seventy-five feet to the outside

shaft.

Q. On which limit? A. Right limit.
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GP:0KGE STEELSMITH, recalled, testified as fol-

lows:

(By Mr. MILLER.)

Q. State what this paper is.

A. I have here a diagram of the prospect holes show-

ing the relative positions of the holes dug by Nelson and

others and also the holes and the drift dug by Meehan

near the said holes known as No. 2 and 3 on the upper

end ,of creek claim No. 4 Above Discovery on Fairbanks

Creek in the Third Division of the District of Alaska.

Mr. OLAYPOOL.— I wish the witness to note on the

diagram that the examination was made at a certain

date.

The WITNESS.—There is a certain date that this ex-

amination was made.

The COURT.—Write "Examination made on the

day of ——."

(Witness writes "Examination made on the 24th day

of December, 1903.")

The WITNESS.—^This diagram was m^de from the ex-

amination of the work made on the 24th day of Decem-

ber, 1903.

Mr. MILLER.—There is one fact that I wish to testify

to.
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H, J. MILLER, a witness produced on behalf of the

plaintiffs, being first duly sworn, testified as follows:

I will state that I prepared a deed for Messrs. Nelson

and Henslej sometime in May. I advised with them

with a view to a settlement of their claims in regard to

the mining claim No. 3 Above on Fairbanks Greek and

thHt later and about the early part of July they turned

ail their mattters over to me.

The COURT.—What year are you talking about now?

A. 1903, your Honor. They requested me to close up

the matter, and secure their claim to an undivided one-

half interest in the claim under their contract; that I

referred to one Meehan

—

Mr. CLAYPOOL.—And they didn't settle it up and fin-

ally brought suit and that is all there is about it.

The COURT.—Yes, unless there are some statements

that were made, of importance.

Mr. MILLER.—And once or twice to Mr. Larson and

Mr. Larson told me about August that he thought the

boys did the work and that so far as he was concerned

they should have their claim, and that sometime later I

presented certain papers to Mr. Meehan and insisted on

his signing them conveying an interest in the claim to

Nelson and Hensley, and he refused.

The COURT.—Is that all?

Mr. MILLER.—That is all.

Plaintiffs rest.
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THOMAS LARSON, one of the defendants herein, be-

ing duly sworn, testified as follows:

Direct Examination.

(By Mr. OLAYPOOL.)

Q. What is your name? A. Thomas Larson.

*Q. You are one of the defendants in this case?

A. Yes, sir.

Q. One of the parties to tiiis agreement made with

Nelson and Hensley? A. Yes, sir.

Q. About sinking 3 holes on these claims?

A. Yes, to bedrock.

Q. You have heard the testimony of the la«t witness

on the stand? A. Yes, sir.

Q,. You may state to the Court whether or not you

ever told him anything of that kind. A. No, sir. .

Q. Did you ever have any conversation to that effect?

A. I might have had some conversation about the

holes.

Q. Did you ever tell Mr. Miller that they bad done

the work? A. No, sir.

Q,. Did you ever say anything like that?

A. No, sir.

Q. When was it that you first went down to those

claims with reference to the work claimed to have been

performed by Nelson and Hensley—about when was it

when you first went down there—what was the date

when you first went there after they were supposed to

have done the work—do you reiaember when they quit

wojskiog?
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A. It was some time in July. I was over on Gold

Stream most of the time.

Q. About a year ago now? A year ago this month?

A. Yes, sir.

Q. Calling this hole No. 1, this No. 2 and this No. 3,

I will ask you to state to the Court if that represents the

situation with approximate correctness?

A. Yes, it is somewhere about right. They are all on

the right limit from the center stake.

Q. Did you make an examination of the work that

had been done there? A. Yes, sir.

Q. When the first time?

A. Made a surface examination sometime in July.

Q. Who was with you?

A. I believe Mat was with me.

Q. Anyone else? A. No, sir.

Q. What did you do?

A. Went over and poked sticks in the holes.

Q. Anything else?

A. We went to the farthest hole and by the surface

you could see that the dirt that had been taken out there

there was nowhere near the amount of dirt that would

indicate the output of that hole.

Q. Before going to that, I will ask you about the first

hole—No. 1—as to whether or not bedrock had been

taken out? A. That hole went to bedrock.

Q. There had never been any trouble about that

hole? A. No, sir.

Q. What was the condition of No. 2 at that time?

i
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A. It didn't show any bedrock on the surface. You

can generally see if there is any bedrock comes out of

the hole.

Q. Well, was there any there? A. No, sir.

Q. What was the extent of your examination—how

carefully did you examine?

A. Went over the gravel all ourselves. There was

nothing there that would indicate bedrock to me.

Q. Coming to the third hole, what did you find there

in the output?

A. I should judge it went through the muck, it seemd

to me to be scattered all over the top of the holes.

Q,. At this visit did you go into either of the holes

number 2 or 3?

A. No, sir. Could not go into them, they were full

of water.

Q. What else did you observe—were they caved in

any? A. Some.

Q. Which one?

A. They were all more or less caved.

Q. Which one the most?

A. The one on the creek—the one with the bedrock.

Q, What about those other two, where they were

caved in? A. Oh, well, if you ask me

—

Q. If you don't rememjber, say so.

A. No. I would not take them to be very badly

caved in.

Q. Was that the extent of your examination at that

time? A. Yes, sir. '
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Q. When did you next go on that ground with refer-

ence to that work said to have ben done by these men?

A. I have been up and down that creek I could not

tell how many times.

Q. I mean next time you made any examination of

the work—if you took any other measurements or if you

did anything of that kind—state as nearly as you can

remember,

A. I think I made an examination in April.

Q. Of this year? A. Yes, sir.

Q. When you went there in April w hat was the con-

dition of the ground with reference to those holes 2 and

3. Had the holes been sunk or drifted?

A. Yes, I think they were drifted.

Q. What did you do then?

A. I thought I could get some witnesses and get

them to go down the hole?

Q. With you?

A. I stayed up above and let them do the examining.

Q. What did you do, if anything?

A. I tried to help them up and out of the hole.

Q. Did you at that time make any examination of

this ground? A. I left that to the witnesses.

Q. Did you take any measurements?

A. No, sir.

Q. With reference to the direction of these drifts

did you do anything on the surface by way of assisting

the witnesses whom you say you sent below in order to

ascertain the direction of the drifts?
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A. I helped a little, but there was a man with me

so I let him do it.

Q. What was done about that in your presence?

A. Judging from above, from the surface, this hole

No. 2 bore off to the left.

Q. About how much?

A. I should judge from above that it just about

would strike the corner of No. 2.

Q. What about the other one—No. 3?

A. I was there when they measured this hole and

measured the drift and I found that this hole was just

as straight for that other hole as any engineer could

do it.

Q. The indications from the surface were that they

went right through? A. Yes, sir.

Q. What method did you pursue in ascertaining it?

A. I was up above and told the men what to use.

-They used a stick down below and used a tape line up

on top and a compass I had too and I put that down

on the memo.—the center from one hole to the center

of the other.

Q. Have you that memo? A. Yes, sir.

Q. When was it made?

A. It was made in April.

Q. At the time of doing this work?

A. Yes, sir. Mr. Ziemer was with me.

Q. You say you didn't go down the holes yourself at

any time?
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A. I went down but I didn't go down as a witness

or anj'thing. I let the others do that. I didn't go down

to take the dimensions.

Cross-examination.

(By Mr. MILLER.)

Q, Who were these witnesses you had there?

A. It was Nathan Ziemer.

Q. Who else? A. Jack McCormack.

Q. Who else? A. Jack Crowley.

Q. Who else? A. George Bell.

Q. Who else? A. That is all.

Q. When was this?

A. Sometime in April—I could not say the date.

Q. What time in April?

A. I think it was around the 12th—I could not just

say. I have got memorandums when I went out.

Q,. Where is it? A. Out on the creek.

Q. The shafts on the creek like this were more or

less filled with water?

A. There was not any water there.

Q. Where? A. In the shaft.

Q. How was it in No. 2?

A. There was a little piece of ice—that is the only

thing I could see.

Q. In the bottom? A. Yes, sir.

Q. That had been caused by the water running in

from the top and freezing?

A. I could not really say.
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The COURT.—The new shaft or the old?

Mr. MILLEE.—I am talking about your shaft and

drift that you made to test Nelson and Hensley's shaft

—

the middle hole.

A. I didn't see any water except what I just told

you.

Q. There had been water in there and it had frozen?

A. I could not see any. I

Q. You had nothing to do with the work yourself?

A. Not personally.

Q. Why did you go to these holes in April?

A. To examine them.

Q. Why did you go to examine them?

A. Because it was to my interest to examine them.

Q. Did you notify Nelson and Hensley or anyone

else representing them?

A. Not at that time but we told him last fall that

we would pay his expenses if he would come out and just

watch us examine them holes: that we would pay them

just as much wages as they could get any place else.

Q, Did you go and tell them? A. No, sir.

Q. Well, talk about something you know about.

A. Yes, sir, I did tell him.

Q. You didn't notify them when you went there in

April? A. No, sir.

Q. You testified that you first went out there in July

after this work was done on the part of Nelson and

Hensley? A. Yes, sir.
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Q. Did you meet them any time shortly after they

finished the work and quit work?

A. The only time I met them was when they finished

the work and came over when I was on Gold Stream,

Q. Why didn't you go back then and look at those

holes?

A. When we made the suggestion of going over there

they told us it would take us two days to get over the

snow, and it kind of discouraged us from going over.

Q. They had been over there and came and got grub

and went back again? A. Yes, sir.

Q. You were discouraged from going over at that

time?

A. If you had done as much mushing about the coun-

try as I have done you w ould be discouraged.

Q. State to the Court when the first trip you made

over there to examine these holes was. A. In July.

Q. When was Meehan over?

A. Some time in April.

Q. Of what year? A. 1903.

Q. Was Meehan with you in July?

A. Yes, sir.

Q,. What were you over there for?

A. We had quite a few interests over there.

Q. Did you make it your business while you were

over there you and Meehan while you were over there

to examine these holes?

A. Yes, sir. We went to these holes.

Q. What did you go to examine them for?
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A. Because we were told that they looked suspicious

—that' the work hadn't been done on them.

Q. And this was the first time you made an effort to

find out?

A. For myself—yes, sir-^it was the first time I did.

Q,. Meehan was with you? A. Yes, sir.

Q. State what you did—I believe you stated you put

a stick in the hole.

A. Yes, just to see the depth.

Q, How deep were they?

A. I should judge perhaps about 8 feet—the upper

one was about 8 feet. !

Q. Which was the upper one?

A. On claim No. 3. I should judge it to be about 9

feet.

Q. I believe you stated on your direct examination

that they had caved in some.

A. Yes, I believe they had caved a little.

Q. It was about this time of year a year ago that

you were up there? A. Yes, about this time.

Q. A year ago? A. Yes, sir.

Q. How much water was there in it?

A. It was not quite at the top—perhaps a foot from

the top.

Q. That is all the information you could get as to

whether they had been to bedrock—by poking that stick

into the water.

A. No^ sir, the indications on the top, the ground and
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the slope of the creek showed that there was not dirt

enough on that one hole taken out of it—the hole showed

that they had not went to bedrock.

Q. You just judge in a general way by the dirt taken

out? A. Well, I feel pretty confident.

Q. Isn't it true that when the snow goes off and the

water is running it takes considerable dirt away with it.

A'. Not so very much.

Q. And that the hole sloughing in, it also carries a

portion of the dirt back into the hole? A. Yes, sir.

Q. How much dirt had caved in from the bank, and

how much had gone back into the hole.

A. It was not caved in very bad.

Q. You put a stick in Xo. 2 also—how deep did you

find that was? A. That was a good deal deeper.

Q. How much deeper?

A. We couldn't tell by poking the stick in—I guess

10 or 12 feet.

Q. That was No. 2? A. Yes, sir.

Q,. How deep was No. 3. A. About 9 feet.

Q. How deep was No. 1?

A. I didn't measure that at all—I could not say.

Q. If they had stopped when they got to bedrock,

there would be very little bedrock on the surface?

A. Yes, sir.

Q. They would take the gravel off and the gravel

would be on the surface?

A. No, sir, the gravel would be on the surface.
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Q. If they would take the gravel from the bedrock?

A. Yes, sir, the bedrock would be on the surface.

Q. If they had dug to it and left it in the hole?

A. I didn't catch the drift of the question.

The COURT.—I don't think that is very important—

I

think it is self-evident.

Q. You say No. 1 was on bedrock?

A. Yes, you could see the bedrock.

Q. Do you know how deep it was to bedrock?

A. No, sir.

Q. Do you know how deep it is now?

A. No, sir.

Q. These claims were not of much value, or of any

known value when Nelson and Hensley went out there—

•

they were simply wildcats?

A. There was not anything there of much value then.

Q. In July and April you knew that gold had been

found on Fairbanks Creek and on this property as well?

A. Yes, sir.

Q. And you panned on No. 1, didn't you—the shaft

that Nelson and Hensley sunk? A. No, sir.

Q. Did Meehan? A. I cannot say.

Q. Did he ever tell you so? A. I think he did.

Q. What did he get? A. He didn't say.

Q. State to the best of your knowledge did he ever

state to you that he got 6 and 14 dirt?

A. I can't say he did.

Q. When did you sink these shafts?
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A. Which?

Q. Shafts No. 2 and 3.

A. Some time in November, 1903.

Q. Why did you doit?

A. Because they felt pretty certain that the con-

tract was not fulfilled and because we got reports from

all around the country. The prospects in that one hole

—No. 1—was what we had the reports about; that was

what drawed my attention to the fact that there was

something that was not what it ought to be. There is

people here testifying on this side that can tell you what

prospects they got.

Q. What did they get?

A. Oh, they will testify after awhile. They got 12

pans that went 44^ or something like that.

Q,. That is the reason you sank those holes?

A. No, sir, we sank because we didn't believe they

fulfilled their contract.

Q. Because you didn't know whether they did or not?

A. We had a good proof.

Q. This effort you made there to get a proof is the

only proof you have?

(Objection as immjaterial. Objection sustained.)

Q. Property constantly increased in value on Fair-

banks Greek from the time these shafts were sunk?

(Objection as immaterial. Objection overruled.)

A. Yes, and who helped to increajie it?

Q. Well, I don't care to talk about that. This claim

yoii had refused $50,000.00 for at that particular time?
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A. No, sir.

Q. It was worth it, was it not?

By the COURT.—This is quite immaterial. I don't

think the valiie has anything to do with it. He says

that the property had constantly increased in value and

that is admitted.

Q. You heard what some of these witnessess—Steel-

smith and Woolridge and others—testified the other

day? A. Yes, sir.

Q. You heard them testify about this shaft No. 2

that you sank there or caused to be sunk?

A. Yes, sir.

Q. Regarding this glacier or shaft of ice you came in

contact with in sinking that drift, you heard them tes-

tify to that, now what do you know about it?

A. I saw the ice in the hole, but it was above bed-

rock.

Q. You have admitted bedrock in hole No. 2.

• A. I never admitted that that was the bedrock. No,

sir, I said to you that I could not see any bedrock on top.

Q. Has not Meehan admitted bedrock in No. 2 in your

presence? A. I don't think he has.

Q,. Have not men who worked on that drift told you

that they were satisfied of it?

(Objection on the ground that the question is too in-

definite.)

The COURT.—Ask specifically about the persons who

were present and when and where it was.
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Q. Haven't you stated in the presence of Mr. O'Neil

that sometime during the early part of the winter

shortly after the work was done you had conceded bed-

rock, except in hole No. 3, sometime after November?

A. No, sir.

Q. Well, when was it?

A. When I went dow^n and saw that piece of ice I

thought we were giving them that hole.

Q. Why didn't you give it them? A. No. 3?

Q. No. 3.

A. Why should I, can you tell me why?

The COURT.--Oonfine yourselves to the facts.

Q. You stated that your principal reason for testing

these holes was because there was gravel thrown over

the dumps and no bedrock in those two holes No. 2 and

3.
(

A. There is three holes that I spoke about the gravel

being thrown out. Bedrock had been taken out in No.

2, but it looked as if they had tried to spread gravel over

No. 3.

Q. Was there any bedrock on No. 2?

A. I could not see any.

Q. You could see as much on No. 2 as you could on

No. 3?

A. Why, there was no gravel hardly at all on No. 3,

in a deep hole like that. They had taken gravel out and

spread it over the dump to make it show—^just about

three buckets.
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Q. There was as much bedrock on 2 as on 3?

A. When you get to bedrock or close to it you can

tell by the color of the rock and the size of the rock.

When you find small pebbles that shows it ain't as if it

was not anywheres near the bedrock. When you get

big wash and you can see the sediment on them, it

shows that it is getting close to bedrock in a gold-bear-

ing creek.

Q! You could not find this evidence on No. 2. of being

near to bedrock?

A. It looked as if it was near to bedrock. If it was

not to bedrock it looked as if it was pretty close to it.

Q. You believed it was not the bedrock or you would

never have been at the pains of sinking the shaft?

A. When we have to thaw we can sink 2 holes as

quickly as one. We didn't investigate that very close.

Q. You didn't investigate 2 very close?

A. We didn't investigate 2 very close.

Q. You had no means of knowing whether Nelson

and Hensley were right in their statements without a

further examination and testiing things in the way you

did by sinking shafts?

A. No, sir—^well, perhaps we could someway by

cleaning out the shafts.

Q. I talked with you several times last fall regard-

ing this matter? A. I don't remember.

Q. You don't remember any conversation with me

regarding the claim of Nelson and Hensley to this prop-

erty? A. No, sir.
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Q. Don't you remember a statement from me some-

time aboHt last August

—

Mr. CLAYPOOL.—I don't know whether it is proper

to impeach the witness by conversation with counsel for

the other side.

The COURT.—The Court does not care to hear any-

thing about any settlement, Mr. Miller.

Q. Do you remember a conversation with me about

last August at Fairbanks here in which you stated that

so far as you were concerned you would be glad to see

the boys get something for the work that they had done

out there? A. No, sir.

Q. Some conversation to that effect?

A. At what time?

Q. About last August or September?

A. No, sir.

Q. Well, when was the conversation?

A. I don't know of any such conversation.

Q. Well, some conversation along that line or to

that effect?

A. No, sir, I can't remember anything like that.

Q. But you do remember my having spoken to you

about it?

A. I can't really say—that is something that has es-

caped my m,emory because we have spoken together

whenever we met.

Q. Then the oaly means, you had of knowing satia-
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factorily that they were at bedrock till you sunk these

shafts was by the surface indications there?

A. The surface indications and the prospect on that

No. 1 hole.

Q. What was the prsopect?

A. A pretty fair prospect, and that made us a little

suspicious there when they didn't come to report to us

what they had found.

Q. What did they find?

A. They had pretty fair prospects there.

Q. They had reported prospects?

A. Not the true ones.

Q. What did they report?

A. They reported that they got one pan about a cent

or a cent and a half.

Q. What did you find?

A. I haven't panned it.

Q. You say you don't know what it was?

A. I have only got to take people's word for it that

panned. ''/

Q. You were suspicious simply because the property

was Taluable?

The COURT.—Counsel should not argue with the wit-

ness. '
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WILL A. BOSS, a witness produced on behalf of the

defendants being duly sworn, testified as follows:

Direct Examination.

(By Mr. CLAYPOOL.)

Q. What is your name? A. William A. Boss.

Q. Where do you live? A. Fairbanks Creek.

Q. How long have you lived there?

A. Since about the 1st of last October.

Q. What is your business? A. Mining.

Q. How long have you been engaged in mining?

A. About 21 years.

Q. How long in placer mining?

A. About 17 years.

Q. How long have you lived in the District of

Alaska? A. About 17 years off and on.

Q. Are you acquainted with those claims No. 3 and

4 on Fairbanks that this law suit is about?

A. I am,.

Q. You may state if you ever were on those claims

and if so for what purpose.

A. I went to those claims about the 1st of last Octo-

ber—to No. 3 for the purpose of seeing if I wished to

take a lay of No. 3. I went to Meehan when he was on the

creek for a lay and asked him if he had any property he

would give me a lay on.

Q. Well, you had a conversation which resulted in

your going there?

A. Yes, sir. I went there and examined No. 3 to see
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if I wished to take a lay. He told me that he under-

stood it was going into litigation.

Q. What did you do?

A. I went there and borrowed a pan of Mr. Ashen-

felter or the other man and went over to these damps

and examined the dumps and panned on 2 of the dumps.

Q. Take this map and this is supposed to represent

hole No. 1 and this No. 2 and this No. S-—the upper and

lower ends respectively of No. 3 and 4. You may state

on what dumps you panned.

A. On No. 1. On the lower end of 4 and two on the

upper end of 3.

Q. What examination did you make, if any, of the

hole there?

A. I made an examination of the dump.

Q. To what extent?

A. To see what the gravel looked like—to see if there

was any bedrock.

Q. What did you find?

A. I found considerable bedrock on the dump and

gravel. I panned several pans and got what 1 should

judge to be from 4 to 5^ on the pan.

Q. What examination did you make of No. 2?

A. I examined that hole to see if I could find any

bedrock and the amount of the gravel.

Q. What did you find?

A. There was no evidence of bedrock on the dump

ianywhere. I panned there and got some small light

colors in the pan but nothing else.
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Q. Did you go down into the hole?

A. I could not because there was water in it.

Q. I will ask you if it is not a usual thing to strike

small light colors in holes of that kind before you strike

pay. A. Yes, sir.

Q. Such as you found on No, 2?

(Objection as leading. Objection overruled.)

A. Yes, sir.

Q. What did you find on No. 3?

A. I found muckiand a very small quantity of gravel

on the top. The muck was scattered all around the

hole. On one side gravel was scatterd over the muck.

I took and panned and scraped the gravel to find out if

there was any depth to it—in fact there was places

w^here I could see the muck through the little gravel

that there was there.

Q. Was that the extent of the examination?

A. No, sir—I examined these holes to see what ^tate

they were in—to see if there had been much caving*

Q. What condition were they in?

A. No. 1 was caved pretty badly—No. 2 was caved

very badly, so badly that what little cribbing there had

been had tipped over on the uphill side, so that it was on

a level with the water. On the other side it was stand-

ing up. I went down to No. 3 and there was hardly

any caving. There was no muck around the hole and

the moss stood up pretty fresh. I could not see the cut

edges of the muck. There was a spring on the property.

Q. Was there anything else in your examination at
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that time that has any bearing on this controversy? I

don't care to hear your general examination of the topo-

graphy of the country.

A. Nothing that I can think of.

Q. When did you next visit the property, if you

did vMt it again? . A. The next day.

Q. Who was with you? A. Nobody.

Q. What did you do that next day?

A. Almost the identical same thing except panmng.

Q. When did you next visit the property?

A. I should judge it was about 10 days later.

Q. What was the occasion for your going?

A. I had taken a lay an a certain portion of the prop-

erty?

Q. What did you do there?

A. I went there and started to build a cabin.

Q. Did you at any time have anything to do with the

sinking of holes for Meehan and Larson and drifting?

A. About the 1st of October—I would not say ex-

actly—no, the last part of October, I mean.

Q. Well, go on and tell the Court in your own way

what you did at that time.

A. I was asked by Meehan to have a look at these

holes as they were going down—^and then he wanted

me to get independent witnesses to examine the holes

and testify if they were to bedrock.

Q. Did you do that? A. I did.

Q. Did you examine the holes yourself?
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A. I did and made a bargain with the men who were

sinking the holes for the use of the boiler,

Q. With reference to the shaft sunk to drift No. 2

you may tell the Court the extent of that work.

A. The shaft was sunk to a distance of 17 feet and

6 inches to the top of bedrock and the drift started to

run underneath the old shaft that was sunk prior to

that.

Q. No. 2?

A. Yes, sir—that drift was run 12 feet and a half.

Q. What were the dimensions of the drift?

A. The drift, I should judge, was about S feet high

where it started from, the shaft—^possibly a little higher.

I should judge 2 feet and a half at the end after the last

points had been taken out and the dirt cleaned out, and

probably 2 and one-half feet wide.

Q. How did it bear with reference to the old shaft?

A. A little bit to the left. In a distance of 12 feet I

should judge it was about 15 or 18 inches.

Q. Where did it strike the old shaft?

A. Under the uphill end of the shaft.

Q. How much of the old shaft did it expose?

A. I don't know.

Q. What did you find?

A. A continuous streak of gravel.

Q. In place? A. It appeared in place to me.

Q. How far was it from the bottom of the drift

where it struck the old shaft to the bedrock proper

—

how far above bedrock?
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A. I don't know as we ever struck the old shaft.

Q. Didn't this drift strike the old shaft of No. 2?

A. Not to my knowledge.

Q. Where did it bear with reference to where the old

shaft should have been?

A. I think it struck the uphill end of it.

Q,. How far were you from bedrock?

A. I dug in bedrock with a pick.

Q. In the bottom of the drift? A. Yes, sir.

Q. What was the top and sides?

A. Gravel all over with one exception—one little

streak of frozen sand there 4 or 5 inches wide.

Q. With reference to the hole and the drift as to No.

3 you may go and tell the Court what you did and what

the result was.

A. I was there on the windlass and down in the hole

while the shaft was being sunk, and on. the windlass all

the time the drift was being drive. The hole was sunk

23 feet and 3 inches to the top of bedrock, and the drift

was driven 11 feet and 6 inches. We arrived at the

length of this drift from using the rope and the plumb.

Q. How did this drift compare with reference to the

old shaft?

A. As near as I could judge exactly to the center.

Q. How did you find that?

A. We had been using water out of the old shaft

there for the boiler and we knew about where the center

was. We had a stick across the top there and also a

stick under that—one on top of the other.
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Q. What was the result of the exposure m^e at any

part of this drift with reference to the old shaft?

A. Well, we didn't see anything that looked like an

old sh«ft there. It was what I supposed to be solid

gravel.

Q. Hadn't been moved at all?

A. As far as I could tell it hadn't.

Q. W^hat were the dimensions of this drift?

A. Eleven feet 6 inches long and between 2 feet and

2 feet 6 inches at the end and 2 feet 6 inches wide.

Q. How many were engaged with you in prosecuting

this work?

A. In doing this work on No. 2 there was Angus Mc-

Dpugal and Mr. Hankiji—on No. 3 O'Neil and Aagus Mc-

Dougal and Tom Davis.

Q. Three or four of you at work?

A. Yes, sir.

' Oross-examination.

(By Mr. MILLER.)

Q. On No. 3 how far were the holes apart on the sur-

face?

A. I never measured it but I should judge about 175

feet.

Q. I am speaking about hole No. 3—the shaft you

sunk and the shaft that Nelson and Hensley sunk.

Why did you drift 11 feet?

A. Because we wanted to be sure we had got over

far enough. j
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Q. How large was this drift that you mad**?

A. About 2 feet 6 inches wide—oi maybe 3 feet

inches^—I will not be sure. That was where it left the

drift and between 2 feet and 2 feet 6 inches n,t the end

of the drift.

Q. You mean it was not as large at the end as it was

at the starting point? A. No, sir.

Q. And gradually tapered towards the end?

A. Yes, sir.

Q. It was larger at the end or slightly larger.

. A. At which end?

Q. At the end where you started from the shaftT

A. Yes, because it had sloughed from, the points.

Q. In what direction did it go?

A. I have two means of telling. When the shaft

was first sunk and I got the witnesses there to examine

the shaft we put a stake or a pole across the center < f

the shaft that we sunk in the direction of the center of

the other one. Later on in April I was there with Mr.

Meehan I think it was and at that time we put sticks

across in the same way and used a compass in the bot-

tom' of the shaft and on top.

Q. Did it vary to the left or to the right?

; A. Not as near as I could tell.

Q. Could you tell? A. I think we could.

Q,. Do you think you could? A. Yes, sir.

Q. Why do you think so?

A. Because we know the direetion of the drift under-
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iieath and we knew the center of the hole approximately

on top.
I

Q. Did you use the same precaution and the same

m^eans on hole No. 2?
^

A. We did. I would like to explain right here that

J didn't have charge of sinking that shaft or running

either drift. O'Neil had charge of that.

Q. But you stated that you varied?

A. I didn't state that I varied at all.

Q. That the shaft varied?

A. No, sir. I stated that the drift at hole No. 2 runs

slightly to the left.

Q. You considered that a fair test of hole No. 3 as

to whether it was on bedrock? A. Yes, sir, I do.

Q. Which hole did you sink first No. 2 or No. 3?

A. Both of them at the same time.

Q. Which one did you complete first? A. No. 2.

Q. And you struck the glacier there?

A. We didn't.

Q. You struck no ice?

A. Never saw any when I was in there.

Q. You have knowledge of it ever having been in

there afterwards? A. I have.

Q. How long afterwards was it that you knew of thi«

ice?

A. The holes was sunk about in October and I saw

the ice in the bottom of the drift I think sometime early

in April or the latter part of March.
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Q. Could you ascertain or had you any means of

knowing the exact distance your drift was from the sup-

posed shaft of Nelson and Hensley?

A. Only as near as we could get.

Q. Did you go there under instructions not to make

much effort to find out?

A. I went with instructions when the holes were

down to get fair and impartial witnesses, that is the

only instru^'tions that I went there with,

Q. Did you enlarge that hole and widen it so there

would be no chance of your missing it? A. No, sir.

Q. You were employed and paid by Nelson and Lar-

son to assist in doing this work? A. No, sir.

Q. You had a lay fromi them yourself; on this very

ground? A. Yes, sir.

Q. And hoped to continue that lay?

A. Yes, sir.

NATHAN ZIEMER, a witness produced on behalf of

the defendants, being duly sworn, testified as follows?

Direct Examination.

(By Mr. CLAYPOOL.)

Q. What is your name?

A. Nathan Zeimer.

Q. Where do you live? A. Fairbanks.

Q. On Fairbanks Creek? A. ^es, sir.

Q. How long have you lived in the IVstrict of Alaska?

A. Since 1896.
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Q. What is your business? A. Mining.

Q. Placer mining? A. Yes, sir.

Q. How long have yon been a placer miner?

A. Ever since I am in Alaska.

Q. Since 1896? A. Yes, sir.

Q. You have been constantly engaged in it since yon

came here? A. Yes, sir.

Q. Are you acquainted with the property known as

3 and 4 Above on Fairbanks Greek? A. I am,

Q. I will show you this diagram—this place repre-

senting the holes No. 1, 2 and 3 on that property, i

will ask you to state if you have ever made any examina-

tion of those holes. A. I have of that No. 3.

Q. That is all? A. Yes, sir.

Q. When was that?

A. About the date I would not be certain—I think

it was about the last of May or the 1st of April.

Q. Somewhere about that time? A. Yes, sir.

Q. Of what year? A. 1904.

Q. You may tell the Court all that you did and found.

A. We went there in the shaft and o^easured the

drift back that is about all.

Q. What did you find?

A. I measured about 11 feet and a half from the

drift in length.

Q. Who was with you?

A. Mr. Meehan, Mr. McOormack and Mr. Larson.

Q. Jack McOormack.

A I don't know his given name.
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Q. Well, tell the Court just what you did there.

A. Well, we went there to find out whether this drift

ran under the ather shaft and we lined it up with the

other shaft.

Q. How?

A. We put a pole down the bottom and lined it up

on top the same way.

Q. What did you find out?

A. Found out that they were in line.

Q. Did you make any examination of the drift with

reference to that shaft to see what that showed as to

bedrock ?

A. I could not say whether that goes to bedrock or

not. I didn't have no pick.

Q, What I mean is did you examine it with reference

to whether it should strike the old shaft if it did strike

it? A. Yes, sir.

Q. What did you find?

A. Nothing but gravel in place, I should judge.

Q. Any evidence of any disturbance?

A. No, sir.

j

Cross-examination.

(By Mr. MILLER.)

Q. You can state whether this was in April or May.

A. I wouldn't be positive whether it was in May or

April.

Q. Was the hole and shaft entirely free from, water?

A. There was ice in it.
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Q. In hole No. 3?

A. In the old shaft—in the other one there was ice.

Q. How about the shaft that Meehan and Larson

made?

A. There was a little snow in the bottom.

Q. And ice?

A. I didn't see none—the drift I know was clear.

Q. The water from the surface had dripped in to

some extent? A. Not at the time I was there.

Q. You simply examined the old drift that had been

made by Meehan and Larson? A. I did.

Q. What means other than you have stated did you

use to ascertain whether this drift varied from the

course of the Nelson and Hensley shaft?

A. With a couple of poles.

Q. Could you tell by the pole across the top of the

hole alone, by standing in thes haft that Meehan and

Larson made?

A. Yes, you could from the top yourself.

Q. How could you tell from the top the direction of

the shaft? A. By the direction of the shaft.

Q. Did you have a candle there to light this shaft?

A. No, sir, it was light enough. You could plainly

see there, there was snow down there. You could see

the bottom of the shaft plainly.

Q. In the drift?

A. You could not see in the drift.

Q. Did you have a candle in it?

A. YYes, I had a candle in it when I was in the drift.
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Q. When was that?

A. Why, the time I was there, of course.

Q. Who was working with you when the candle was

in the drift? A. T had it in the drift myself.

Q. You could see around in the drift with it?

A. Yes, sir.

Q. You had the candle in there to inspect the char-

acter of the gravel and the bedrock, didn't you?

A. I wasn't caring for any bedrock.

Q. Well, then, to inspect the drift?

A. Yes, sir.

Q. Well, what way had you of ascertaining whether

that drift varied to the left or to the right if it was dark

in there?

A. It was not dark in the end of the shaft at the

drift.

Q. Well, why did you have a candle in it?

A. I would not need any candle in the shaft.

Q. You had no candle there to tell whether it varied

to the right or the left in the drift?

A. Why I told you I had a candle in the drift.

Q. But not to test the direction of it?

A. No. I don't think the candle would have tested

the direction for me or done me any good in the drift.

I couldn't look out on top out of the drift.

Q. But if you had had a candle in the end of the drift

could you not have stood in the shaft at the bottom of

it and taken the direction of that light and the direc-



iW ^latf Mcchan cmd Thomas Larson

(Testimony of Nathan Ziemer.)

tion of the drift bj' means of that candle as to any vari-

ance with the pole across the top?

A. No, sir, when I was in the bottom of the shaft I

had light enough.

Q. How long was this old shaft Nelson and Hens-

ley sunk there? How wide was it across the surface?

A. It Tvns caved in a little then but I should judge

possibly five feet.

Q. Through what portion of that 5 feet did this drift

run?

A. It ran from the center as near as I could tell.

Q. It might have varied a foot or half a foot?

A. It might have varied a few inches.

Q. You think it went right through the center ivitli

mathematical precision? A. Yes, sir.

Q. If the bedrock had been struck in either corner

of that 5-feet shaft of Nelson and Hensley you might

have missed it even then, this being 5 feet wide and that

one 2 or 3 feet wide, might you not? A. No, sir.

Q. Is it not true that in sinking a shaft to bedrock

to prospect a claim they usually vary from 2 to 2^ feet

in width and 4 or 5 feet in length and that when you

strike bedrock you strike it in one end of that shaft?

Isn't it usual to dig it out when you strike bedrock la

one end if you don't go on and clean out the entire

sbaft on a lev-el with the bedrock? In working in a

drift Kke that you always have one end of the drift lower

than the other awi then reverse it?
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A. Not necessarily,

Q. Isn't that usually the case?

A, Not that I know of.

Q. And that being the ease you might have miesed

the bedrock?

A. The bedrock would have to have been about 4

feet higher than this drift was, if I did.

W.T. McIiAKEN, a witness produced on behalf of the

defendants, being duly sworn testified as follows:

Direct Examination.

(By Mr. OLAYPOOL.)

Q. What is your name? A. W. T. McLaren.

Q Where do you live?

A. I live out on Fairbanks Oreek.

Q. How long have you lived there?

A. I have been there about 3 weeks.

Q. How long have you been in the District of Alaska?

A, About six years.

Q. W^hat was your business? A. Mining.

Q. How long have you been a miner?

A. For the last six years.

Q. Ever since you have been in Alaska?

A. Mostly.

Q. You see this map which I hand you? This repre-

sents claims 3 and 4 Above on Fairbanks Creek. Are

you familiar with that property? A. Yes, sir.

Q. Have you ever seen it? A. Yes, sir.
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Q. These (indicating) holes No. 1, 2 and 3. Have you

ever seen these holes?

A. I panned on No. 1, looked at the other two, but I

had no particular interest in it.

Q. What did you do with regard to Nos. 2 and 3 if

anything? A. Nothing more than to look at theni,

Q. What did you observe with reference to the dirt

taken out?

A. Well, I don't think either one was to bedrock by

the looks of the dirt.

Q. What about No. 2?

A. Nothing in particular except they were mostly

small rocks and no bedrock.

Q. At what time was that? A. June, 1903.

Q. What did you observe about the dump of No. 3?

A. It was mostly all muck, apparently. I thought

it was not much more than started. There was three

or four buckets of slide rock or gravel thrown out there.

That is all the gravel or rock that was thrown out, but

I didn't pay much attention to it.

Q. You paid enough attention to observe the dumps

in both places? A. Yes, sir.

Q. Did you see any indication of any bedrock in

either hole?

A. None except the hole by the creek.

Q. You remember it? A. Yes, sir.

Cross-examination. x

(By Mr. MILLER.)

Q. You didn't pay much attention?
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A. I noticed it on account of having property on the

same creek, but none of it was developed at that time.

Q. From what attention you gave it and what you

saw at the time you were impressed that they were not

down to bedrock on either No. 2 or No. 3?

A. That was my opinion at that time.

Q. They looked something alike in that respect?

A. No, sir. No. 2i had considerable gravel or slide

rock, or whatever you might call it, taken out, and No. 3

had very little out.

Q. If No. 2 had proved to have been to bedrock No.

3 might have proved also to have Been to bedrock?

A. Well, it might certainly.

Redirect Examination.

(By Mr. CLAYPOOL.)

Q. Do you know what the general depth of gravel is

on that part of the creek?

A. I don't know but very little about it.

THOMAS DAVIS, a witness produced on behalf of

the defendants, being duly sworn, testifies as follows:

Direct Examination.

(By Mr. CLAYPOOL.)

Q. What is your name? A. Tom, Davis.

Q. Where do you live?

A. On Fairbanks Creek.

Q. How long have you lived there?

A. Over 12 months.
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Q. How long have you been in the District of Alas-

ka? A. Since 1900.

Q. What is your business? A. Miner,

Q. Placer miner? A. Yes, sir.

Q. How long have you been placer mining?

A. For about 20 years.

Q. Are you acquainted with the property kno^Nii as

No. 3 and 4 Above on Fairbanks Creek?

A. Yes, sir.

Q. This chart representing the property approxi-

mately and this hole being No. 1 on the end of No. 4 and

this No. 2 and 3, I will ask you to tell if you have ever

examined any of these shafts or holes? A. I have.

Q. Which one? A. This one—No. 3.

Q. When was this examination made?

A. About the latter part of October.

Q. Of what year? A. 1903.

Q. At whose request did you examine it?

A. Mr. Boss'.

Q. Have you any interest in this case?

A. No, sir.

Q. You may tell the Court what you found with ref-

erence to No. 3.

A. In going down the shaft we measured from the

top to the bottom which was 23 feet and 3 inches.

(By the COURT.)

Q. That is in the new shaft? No. 3?

A. That shaft being to bedrock and taking the wind-
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lass rope for a plumb-line the windlass rope to the end

of the drift brought us to 11 feet 6 inches.

Q. Did you line the drift with reference to the old

shaft? A. No, sir.

Q. What did you find in this drift with reference to

any indication of bedrock or any other shaft?

A. There was bedrock all along the drift.

Q. At the bottom? A. Yes, sir.

Q, Any other disturbance?

A. Not as far as I could see.

Q. Gravel in place? A. Gravel in place.

(By Mr. MILLER.)

Q. What was the direction of this drift?

A. It ran as far as I could see directly from one hole

to the other.

Q. What means have you of knowing?

A. By taking the timber of the shaft and the timber

of the other.

Q. The same timber you placed there?

A. By going down this hole and taking notice of the

timber here and the timber there—the squareness of the

timber here and there.

Q. W^hat timber are you talking about?

A. The timber on the new shaft.

Q. Placed there when completed? A. Yes, sir.

Q. By going down the shaft and taking that timber

you were directed by that?

A. By the squareness of that timber towards the

other shaft.



12i2 Matt Meehan and Thomas Larson

(Testimoiiy of Thomas Davis.)

Q. At whose request did you go?

A. Mr. Boss'.

Q. In whose employ were you at that time?

A. I was employed by Mr. Boss.

Q. Boss and Meehan were on this particular claim?

A. Yes, sir.

Q. Are you in the employ of Boss now?

A. No, sir.

Q. Where have you been operating since that time?

A. I have been working my own property.

Q. Have you been in the employ of Mr. Meehan?

A. No, sir.

EDWARD CRANE, a witness produced on behalf of

the defendants, being duly sworn, testified as follows:

Direct Examination.

yBy Mr. OLAYPOOL.)

Q. What is your name? A. Ed Crane.

Q. Where do you live? A. I live on Fairbanks.

Q. What is your business? A. Mining.

Q. How long have you been a miner?

A. I have been there about a year and a half.

Q. How long have you been mining?

A. I have been mining about 15 years.

Q. Placer mining?

A. No, quartz mining before I came to this country.

Q. Placer mining since you came here?

A. Since 1898.
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Q. Are you acquainted with the property known as

3 and 4 Above on Fairbanks Greek? A. Yes, sir.

Q. Referring to this map I will ask you, did you ever

examine either one of these holes No. 2 and No. 3?

A. I was over there last summer.

Q. What time last summer?

A. Last spring—a year ago this spring.

Q. About what time in the spring?

A. About the first of May, I guess.

Q. What did you do over there?

A. I didn't do anything there—^just was over there.

Q,. Did you observe either one of these places—take

a look at them?

A. Shaft One there on the left limit—I could see bed-

rock on the dump, and at hole No. 2 there was quite a

bit of gravel out but I didn't see no bedrock.

Q. Was there any indication of bedrock at all?

A. I didn't see none.

Q. What about 3?

A. I didn't see no indication of bedrock.

Q. How much gravel out on the dump of 3?

A. I couldn't say.

Q. Much or little?

A. Not a great deal—not nearly as much as on 2.

Cross-examination.

(By Mr. MILLER.)

Q. No bedrock on either one?

A. I didn't see none—no, sir. '
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Q. Gravel varies does it not on different claims be-

tween the muck and the bedrock?

A. I guess it does, I don't know.

Q. It varies in different localities on the same claim?

A. Yes, there is different qualities—different kinds

of gravel I guess.

Q. Your judgMient was that there was no indication

of gravel on either one of these claims?

A. No bedrock in sight that I seen.

Q. They both looked different on No. 1 as regards

any indication of bedrock on the surface?

A. Yes, sir.

Q. Nos. 2 and 3 looked alike as regards bedrock on

the surface? A. I didn't see nothing but gravel.

Redirect Examination.

(By Mr. OLAYPOOL.)

Q. Speaking of gravel varying, do you happen to

know whether or not the gravel is deeper where No. 3

shaft is located than it is where No. 2 is located?

A. I don't know.

JOHN G. OROWLEY, a witness produced on behalf

of the defendant, being duly sworn, testifies as follows:

Direct Examination.

(By Mr. CLAYPOOL.)

Q. What is your name? A. Ja^^k Crowley.

A. Fairbanks Creek at present.

Q. Where do you live?
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Q. How long have you lived in Alaska?

A. Since 1897.

Q. What is your business? A. Mining.

Q. Placer mining? A. Yes, sir.

Q. How long have you been placer mining?

A. About ten years.

Q. Are you acquainted with the property on Fair-

banks creek known as Nos. 3 and 4 Above?

A. Yes, sir.

Q. This map representing the situation approxi-

mately, I will ask you if you have ever made any exam-

ination of that property?

A. I have been down Nos. 2 and 3.

Q. When did you go down Nos. 2 and 3?

A. Sometime in April of this year.

Q. 1904? A. Yes, sir.

Q. Who was with you?

A. Meehan and Boss I believe was there and some

other gentleman— I don't know his name—^^and Mr. Lar-

son was there.

Q. George Bow, do you know him?

A. I believe it was, I believe I heard someone call

him that.

% Tell the Ckmrt what yon did with No. 2?

A. They put a pole across the toj) and bottom and

lined up the drift
|

Q. How far are the holes apart—the old hole and the

new one?
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A. The old hole is probably 3 or 4 feet I should judge

from the depression at the top.

Q. Proceed and tell what you did.

A. I told you we put a pole on top and one at the

bottom and lined them up to get the distance.

Q. What did you ascertain?

A. I don't remember the distance.

Q. Did you line them up? ;

A. Yes, sir—the drift was bearing a little bit to the

left.

Q. How much did it vary?

A. Probably 18 inches or 2 feet.

Q. Did you examine the drift? A. Yes, sir.

Q. What did you find?

A. On the creek side there was a small bunch of ice

probably a foot or 18 inches from the bottom.

Q. On the creek side? A. Yes, sir.

Q. That would be on the right side?

A. Yes, sir,

Q. From your experience and your examination there

what would you say as to whether or not that drift

struck what would be the locality of the old shaft or

not?

A. Well, there might be such a thing as that ice com-

ing from water in the old shaft.

Q,. Did the drift in your opinion run under or on what

should have been the old shaft, if the old shaft had gone

that far down?
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A. A little to the side—it might have hit the very

end of it. I could not say exactly as to where the old

hole was sunk because the hole hadn't sloughed off

square at the top.

Q. Do you know how far it was from underneath

this piece of ice to bedrock?

A. I should judge about 18 inches or a foot.

Q. Did you find any evidence of disturbance or did it

appear to be gravel in place?

A. Above that ice it seemed to be gravel in place.

Q. Anywhere else? A. All under the drift.

Q. Were there any evidences anywhere else in the

drift of disturbances?

A. Only just that one spot of ice.

A. And above it appeared to be gravel in place?

A. Yes, sir.

Q. Did you examine hole No. 3 in company with the

same gentlemen? A. Yes, sir.

Q. What was done?

A. They lined the hole up the same way, they had a

compass with them.

Q. What did you find about that?

A. The old hole was exactly in front.

Q. And what about the drift?

A. In my own opinion the drift ran right square in

under the other hole.

Q. Did you examine that drift?

A. It was gravel in place.
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Q. Any evidence of disturbance at all?

A. No, sir.

Cross-examination.

(By Mr. MILLER.)

Q. How did you examine the drift?

A. With a candle and looking at it.

Q. How much did it vary if any?

A. I don't believe it varied any—in my opinion it

didn't vary any.

Q. This is the first and only time you examined it?

A. Yes, sir.

Q. You examined No. 2 at the same time?

A. Yes, sir, the same day.

Q. You knew that No. 2 was on bedrock or claimed

to be then?

A. I don't know that it has been bedrock—that is a

pretty hard thing to know.

Q. How much did the drift in No. 2 vary to the left?

A. Eighteen inches or two feet.

Q. What is the depth of the drift on No. 3.

A. In the neighborhood of ten or twelve feet.

Q. You have no notes?

A. No, sir; I didn't take any notes.

Q. How large a surface was there of the old shaft

—

Nelson and Hiensley shaft?

A. Where do you mean?

Q.. How far fromi one edge of it to the other across

the shaft to the top where it sloughed in?

A. It might have been five feet across it. You could



vs. 0. A. Nelson et al. 129

(Testimony of John G, Crowley.)

only judge from the depression of the snow. It is all

guess work.

Q. Were you guided by the depression in the snow?

A. Yes, sir, and then there was some ends of cribbing

that had been left for cribbing up the windlass.

'Q. Didn't you think it caving in might have thrown

that cribbing over? A. Not a great deal.

Q. Well, some?

A. Well, I suppose it could throw it out some.

Q. If that Nelson and Hensley shaft was five feet in

diameter on the surface, might they not run a two or a

two and one-half feet drift under it without striking it?

A. Which hole are you speaking about now?

Q. Nelson and Hensley's No. 3.

A. I don't believe that they could. If there was a

drift running in under that hole it would certainly hit it.

Q. Isn't it usual in running a drift for one end of the

drift to be lower than the other and for you to work at

one end at a time?

A. You might work that way to get a face on, but a

miner generally leaves the hole level at the bottom,.

Q. And if you struck out at the end of the drift that

you last worked in there could be bedrock at one end

without bedrock over the entire surface? A. Yes, sir.

Q. And so that end of the drift being that way they

might have passed it and still drift directly under the

surface of the hole?

A. They could not do it very well—there is too much

p-avel in the roof to be any bedrock up there.
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Q. But they might have done that?

A. I don't see how.

Q. Do you state to this Court that a two feet and a

half drift would test the shaft that indicated five feet

diameter at the top?

A. A five-foot shaft at the top has nothing to do with

the shaft at the bottom.

Q. Why?
A. The top of a hole hain't got anything to do with

the bedrock in the hole of course.

Q. If the shaft was carried down five feet?

A. That might be sloughed on top. I could not tell

that. The ground was all frozen.

Redirect Examination.

(By Mr. CLAYPOOL.)

Q. Do you know the difference—if there is any differ-

ence—in the depth of gravel in this ground in holes Nos.

2 and 3. Did you observe that? What is the depth of

the gravel for instance in hole No. 2t?

A. Oh, there might be nine or ten feet of gravel.

Q. And how about No. 3?

A. There is more gravel underneath, I believe.

Q. How m,uch more?

A. There might be a couple of feet more. I didn't

examine it very closely.
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MATTHEW MEEHAN, one of the defendants herein,

being duly sworn, testifies as follows:

;
Direct Examination.

(By Mr. OLAYPOOL.)

Q. What is your name? A. Matt Meehan.

Q. You are one of the defendants in this case?

A. Yes, sir.

Q. Where do you live? A. Fairbanks.

Q. How long have you lived in Alaska?

A. Seven years off and on.

Q. You are a placer miner? A. Yes, sir.

Q. You are acquainted with this property in dispute?

A. Yes, sir; I staked it.

Q. Both claims? A. Yes, sir.

Q. You are one of the parties to this agreement with

Nelson? A. Yes, sir; I made the agreement.

Q. You may state when was the first timje you made

any examination, if you did make any, of the work

claimed to have been done by Nelson and Hensley.

A. The 23d and 24th of April, 1903.

Q. Who was with you?

A. Frank Austen, but he didn't go to examine the

ground.

Q. What did you do at that time?

A. Just examined the ground. There was snow on

it and the evidence didn't show that the work had been

half finished.

Q. What did you find in regard to No. 1?
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A. Yon couldn't tell nothing about it. The evidence

around there—the wood that was burned and the size

of the dump—didn't show on these other two holes that

the work was completed.

Q. It didn't look to you as if it had been done?

A. No, sir.

Q. When did you next make an examination of it?

A. In July, 1903.

Q. What examination did you make then?

A. Went over and got poles to see what was there.

Q. Who was with you?

A. Tom Larson, my partner, and we cut poles and

sunk them down to see how deep they were, and the

look of the gravel showed that the holes weren't half

completed.

Q. What did the gravel show as to No. 1?

A. Bedrock.

Q. And as to No. 2?

A. I don't think it was as near bedrock although it

might have been closer to bedrock than we gave it credit

for.

Q, Was there any indication of bedrock on the

dump? A. No, sir.

Q. What do you say about No. 3?

A. Nothing but a pile of muck and a half a dozen

buckets of gravel thrown over it and the moss growing,

over it.

Q. When were you next over there?

A. With Hendricks from the Lower Town.
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Q. When was that?

A. Late in July or the first of August.

Q. What happened then?

A. We just examined the ground and I wanted him

to look at it so I would have him for a witness in case

this ever came up, .

Q. That is all that was done at that time?

A. We panned in the first hole* on the first dump

—

Hendricks and I—and the others we didn't get nothing

in.

Q. When did you next go there?

A. With Smallwood later on. Just the same thing.

Examined the ground.

Q. Showed him the dump?

A. Just the same thing and showed him the surface.

'Q. When did you go with reference to being down

these holes to drift in Nos. 2 and 3?

A. Mr. Miller wanted to compronvise the case last

snoHmer with me.

Q. About the time you went there to sink -these

shafts?

A. W^e sent men there in the winter and I^wras in town

at the time..

Q. You didn't superintend that work yourself?

A. No, sir.

Q. You went there afterwards?

A. To examine the ground—this spring.

Q. Who was with you at that time?
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A. George Bow, Jack Crowley, Tom Larson there

and Jack McCormack and Judge Roy.

Q,. What did you do at that time?

A. We examined the ground.

Q. As to hole No. 2, what did you do?

A. Placed a stick above and below and lined them

up. Took a candle back in the drift and found out that

it ran off a little to the left, saw a little pigeon hole like

that where the ice had just touched there, and a day or

two afterward w^ent and put a fire into that hole to find

out if it was a glacier or if it was an old drift. Judge

Roy was with me in the hole and we came to the conclu-

sion that we had just struck the bottom of the old shaft

that they had sunk about eighteen inches from bedrock.

Q. What test did you make to find that out?

A. Put a fire in, and went into it next day and

cleaned it off.

Q. When was this? A. April, 1904.

Q. Did you find any evidence of any disturbance

above bedrock?

A. No, sir; there weren't to bedrock.

- Q. How near were they?

A. Pretty close—fifteen or eighteen inches.

Q. Was there anything in the gravel or dirt outside

or was there any bedrock on the dump?

A. No, sir.

Q. When you aud Roy were engaged in hole No. 2

how long did you stay there?

A. An hour or two maybe.
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Q. After the fire had thawed it?

A. Oh, maybe an hour—oh, maybe something like

that.

Q. Was that all you did at that time?

A. That was all that was necessary.

Q. What did you and Roy ascertain as to the drift

—

as to whether ft was in line with the hole?

A. It just ran along the edge of it. The new drift

just ran alongside of the old shaft.

Q. What did you do about hole No. 3?

A. We did the same thing—lined it up above and be-

low and put a candle in the back of the drift.

Q. What did you find?

A. Found out that it drifted right under the other

shaft.

Q. Did you find any evidence of any^ disturbance

there? A. Nothing but clear gravel.

Q. In place? A. Yes, certainly.

Q. Who was with you in No. 3?

A. I think Judge Roy was there and Billy Boss was

on top and George Bow—he has gone out, we excused

him, and Jack Orowley.

Q. Now, I only want you to testify facts and not your

opinions. If I have omitted to ask you anything I want

you to state it now.

A. I will state that there was between 10 and 12 feet

of gravel in that hole. It was only 5 or 6 feet from the

other one. Last summer I brought half a dozen men
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over here to examine that and there wasn't half a dozen

buckets of gravel on the top of the dump.

Q. What is apparently the depth of the gravel in

Nos. 2 and 3? A. Just a foot or two.

Q. Where were you when you made the offer to Hens-

ley? A. Right in town here.

Q. Who was present when you were talking to those

men?

A. That is a pretty hard question. I don't remem-

ber. .

'

Q. What answer or request did they make to your

offer?

A. They stated that the hole was to bedrock and

they was not going to do any more. I volunteered to

stand their expenses to do the work and let them exam-

ine it, last June when I was at the cabin at Gold Stream

I told him that he had between two and three weeks to

finish that work, and we would give him his total and he

said he would go and look at it, so he went and came

back and said he would let it go.

Cross-examination.

(By Mr. MILLER.)

Q. He claimed the holes were down?

A. Yes, sir; he claimed so.

Q. ThejQ you would not want to go and put them

down again?

A. If we thought them holes was down, you don't
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rthink we would be iputting in a boiler there and drifting

under them.

Q,. Why did you sink these holes?

A. Because I seen that the holes weren't sunk. I was

over there all last summer and seen it. I have sunk a

few holes myself.

Q. You were only guessing at it.

A. I was not. I was using m/y experience as a miner.

Q. But there was jaothing definite to make you think

Ihey were not? A. But we have proved it fliiice.

,Q. So you went to work to find evidence to build this

case upon?

A. We sank those holes for that purpose.

Q. You sank those .holes in October?

A'. In October or November, I don't knQW just wWch.

Sometime along about there.

Q,. No suit had been commenced against you then?

A. Well, you said you was going to bring suit.

Q. flow long did it take you to sink them?

A. Two or three weeks. Boys could tell you better

i^iin I could.

Q. You would have had plenty of time to do that

iafter suit was brought.

A. Why, we wanted to go to work on the ground.

We didn't want it to lie idle. That was the time to do

it in the winter when you had a good chance to. If you

will take any miner out on the ground now he will swear

that there isn't half a dozen buckets of gravel, let alone

13 feet of gravel.
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Q. This gravel nijght have caved in—fallen back into

the hole?

A. The hole was perfectly square—hadn't sloughed

auy. There was cribbing all around it.

Q. There was water in it?

A. Yes, sir—12 or 13 feet of water in it.

Q. Then this No. 3 was at least 14 feet deep?

A, Tw^elve or 13 feet; yes, sir.

Q. You admit this when you went out there in

April? A. This was in July.

Q. You heard Larson's testimony that it had caved

in? A. The cribbing was around it?

Q. Explain why No. 3 had caved in and not No. 2.

Was not the formation the same?

A. No. 2 was further down in the bed of the creek

and the chances were there was a little more water, but

where No. 3 is it is 50 or 75 feet higher up. Outside of

a little sloughing at the edges it was just as perfect as

when it went in there and there was not more than half

a dozen buckets of gravel on top of the muck.

Q. How did you find that the water was 1,3 feet deep

in No. 3?

A. I had a tape line and I took a pole and stuck it

down and worked it down as far as it would go.

Q. You say that in July there was 12 or 13 feet of

water? A. Yes, sir.

Q. Had you any reason to believe that Nelson and

Hensley hadn't gone to bedrock in that hole?
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A. Certain information. And you would believe it

yourself if you saw it. Send your witnesses out now

and prove it.

Q. This work of Nelson and Hensley was substan-

tially the first work done on Fairbanks Creek?

A. Ziemer and Fallington was out there and so was

MePike.

Q. They commenced about the samje time that Nel-

son and Hensley?

A. Something about the same time.

Q. This property had no known value at that time?

A. Just wildcat the same as everything else.

Q. How was it in July when you went out there?

A. They had prospected on the side of Crane Gulch

in April.

Q. And it was showing up pretty well?

A. It was not. A little prospect was found down on

t> Below. That was the only prospect that was found

there till we went ourselves.

Q. Did you pan or shovel on No. 1? A. I did.

Q. Did Nelson and Hensley?

A. I think Hensley panned a pan.

Q. With what result?

A. Just a couple of fine colors—4 or 5^, and we had

a prospect below on 2.

Q. The property has constantly increased in value?

A. That don't make any material difference to it.

We were entitled to it if they had fulfilled their con-

tract. I asked them if they had put the holes down and
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they said they had. I said if they would go into town

and get the papers out T would sign them, but tJiey

didn't think enough of the property to do so.

Q. And they never spoke to you again?

A. Neither one of them.

Q. Did they to Larson to your knowledge?

A. I don't know, to me they didn't.

Q. You never spoke to them after you left there?

A. I spoke to Hensley and he told me that the hole

was down 17 feet.

^. When was that you spoke to hiiii^?

A. Some time last summ,er.

jQ. He was anxious to get the matter settled up with

you?

A. No, it was you that was doing the anxious wori.

Q. And you refused?

A. I told him they hadn't done the work and they

weren't entitled to it.

Q. Who?

A. HeBsley. You were the one that spoke to me

first.

Q. I thought you said they didn't think enough of it

to see you again? A. That was in March.

Q. And you saw them later?

A. I saw Hensley several times in the summer,

Q. You admit bedrock on No. 2? A. I do jiot.

Q. You have admitted it,

A. No, sir; I said they were within about JJ8 inches

of it.
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Q. Who was with you when you went out there and

put this fire in that you spoke of ?
'

A. I think it was Judge Roy as lowered me down the

hole.

Q. This was in April? A. Yes, sir.

Q. You didn't take the trouble to go and find anyone

yourself to show them this fact?

A. Ziemer went down there later; We were looking

to see if they had got to bedrock and they were withm 12

or 15 or 18 inches of it.

By the COURT.—How much of an excavation did you

make at that time?

A. Just made a little hole—the same as the port-hole

of a ship, to let the fire get in there awhile. The Judge

there did most of the digging and then we dug into the

ice.

Q. You didn't dig it all out?

A. Just moved it back in the drift.

Q. You didn't dig all the bottom of that shaft out?

A. We just wanted to see what it was.

Q. How far in did you go?

A. Didn't go very far. You could see that the

chances were it was water that dripped in there after

they had got down.

Redirect Examination.

(By Mr. CLAYPOOL.)

Q. Mr. Ziemer has no interest in this case?

A, Not any in the world.
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Q. He just went out there at your request?

A. I just wanted to get some old miners that were

known to be reliable. That is the reason I went for

Bow and Ziemer. I wanted to get Morency too.

DAVID T. ROY, being duly sworn, testified as fol-

lows:

! Direct Examination.

(By Mr. OLAYPOOL.)

Q. What is your name? A. David T. Roy.

Q. You are an attorney by profession?

A. Yes, sir.

Q. How long have you been placer mining?

A. I think about two years.

Q, You have heard the testimony of Meehan, about

Nos. 2, 3 and 4 on Fairbanks Creek? A. Yes, sir.

Q. I wish you would proceed in your own way and

tell the Court just what you and Meehan did.

A. Meehan wanted to put a fire on the right-hand

side of the drift in hole No. 2. This drift is in about 12

feet. About 3 feet from the end of the drift he put the

fire. He said he thought he saw the dripping of water

of some kind and then he came to me and asked m,e if I

would help to clean that fire out. I then climbed down

on the right and went in there and moved the dirt that

had fallen down by reason of the fire, and found a piece

of ice about 8 feet long and 3 or 5 inches high. We dug

through that portion of the ice and came to the solid

gravel back behind there in place and then we stopped.
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Ooss-examination.

(By Mr. MILLER.)

Q. When was that?

A. I should judge it to be about the first of April

this year.

Q. Who was present? A. Matt Meehan.

Q. Who else? A. That is all.

Q. You didn't get other witnesses?

A. I don't know what he did.

Q. You had a lay from Meehan on this particular

claim? A. Yes, sir.

Q. You are in the employ of McMahon as his attor-

ney now?

A. At this particular time; yes, sir.

Q. How much gold was taken out of that claim last

winter? A. I don't know.

Q. Well, how much did you take out?

A. That is immaterial and irrelevant and a matter

on which I do not care to answer.

The COURT.—Not if it refers to this particular claim.

The WITNESS.—I cannot answer that because the

boys are still taking some out.

Q. State of your own knowledge how much has been

taken out. A. I don't know.

Q. How much have you taken out?t

A. I don't know. The boys are still cleaning up.

Q. Have you taken out flOOO^OO?

A. Myself no, I have not.

Defendants rest.
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TH0MA8 LARSON, called on behalf of the plaintijffs

in rebuttal, testified as follows:

(By Mr. MILLER.)

Q. How many lays have you had on No. 3 since this

work was done by Nelson and Hensley?

(Objection as not proper re1>uttal; objection sustained;

exception.)

Q. State how many laymen you had on No. 3 last

winter? A. Do you mean on all of 3?

Q. Yes.

The COURT.—You want to ascertain how much gold

was taken up to that date?

Mr. MILLER.—Yes, sir.

The WITNESS.—About 19,000.00; perhaps a little

better.

Q. Does that include all that has been taken out or*

all that has been washed out?

A. All that has been washed up.

Q. How much is there in the dump if any, not washed

up as yet—are the dumps all washed up to date?

A. I would call them washed up.

Q. You have taken out somewhere between $9,000

and $10,000? A. Yes, sir.

Q. Is that net to you or the total?

A. That is the total.

Q. How much of that goes to you as royalty?

A. One-third.

Q. Who were your laymen?
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(Objection as immaterial; objection sustained.)

Q. Are there still mjen on No. 3? A. Yes, sir.

Q. Are you in a position to state definitely how much

has been taken out? You kept a record of these mat-

ters? A. Yes, sir.

W. H. WOOLRIDGE, recalled in rebuttal, testified as

follows:

(By Mr. MILLER.)

Q. State to what extent you have examined the drift

of Meehan and Larson on No. 2, as to whether they went

to bedrock or into bedrock and state what the showing

is?

(Objection as not proper rebuttal and as repetition.)

The COURT.—What is the purpose of this?

Mr, MILLER.—I want to show that they went below

bedrock in their drift.

(Objection overruled.)

A. Did I understand you—you are speaking of the

arifi running into the old hole, No. 2, about which I

made a statement here'tofore that this drift running un-

der the hole No. 2 of Hensley and Nelson was beneath

the surface of the bedrock and that this block of ice was

in a break of the bedrock. It was not a simple pot hole

but the edge of the bedrock as it came along was dug

out and there was an indentation and then we could

follow the line and the indentation of the bedrock was

directly along this block of ice. I mentioned that par-

ticularly to Steelsmith when we were in the hole.
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NORMAN McKAY, recalled in rebuttal, testified as

follows:

(By Mr. MILLER.)

Q. State what you know with reference to this shaft

of Meehan and Larson at hole No. 2 and the drift being

to bedrock or below bedrock.

A. The drift was running, I should judge, four inches

into the bedrock and there was three or four inches of

gravel from the top of the bedrock to the bottom of the

ice and I should judge seven or eight inches from the

bottom of the drift to the bottom of the ice.

WILLIAM BOSS, recalled in rebuttal, testified as fol-

lows:

(By Mr. CLAYPOOL.)

Q. At the time you examined this piece of ice you

can tell the Court what condition it was in.

A. When I went down there was at least a foot of

gravel under that ice. The bedrock was showing very

plainly along here and the ice came out a very short dis-

tance into the open drift and about a foot of solid gravel

under it.

Q. What was the character of the bedrock?

A. Rotten mica schist.

Q. Rough or broken?

A. Absolutely perfectly smooth.
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In the United States District Court, in and for the District

of Alaska, Third Division.

O. A. NELSON and G. N. HENSLEY,

Plaintiffs,

ITS.

M. MEEHIAN and T. LARSON,

Defendants.

Stipulation.

It appearing that Michael McMahon claims an inter-

est in the placer mining claim described in plaintiff's

complaint adverse to the claims of the plaintiffs, it is

therefore stipulated, that said Court make an order

bringing in and making said Michael McMahon a party

defendant in said action without prejudice to any of the

proceedings already had in this action, and that plain-

tiffs may have leave to amend their complaint herein,

and the said McMahon hereby waives summons and

makes appearance herein.

Dated May 30th, 1904.

H. J. MILLER,

Attorney for Plaintiffs.

DAVID T. ROY,

Attorney for Michael McMahon.

CLAYPOOL & COWLES,

Attorneys for Meehan & Larson.
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Filed in the U. S. Court, District of Alaska, 3d Divi-

sion, June 16, 1904. A. K. Heilig, Clerk. By

, Deputy.

In the United States Distriet Court, in and for the District

of Alu^ska, Third Division.

O. A. NELSON and G. N. HENKLEY,
Plaintiffs

vs.

:iffs, I

^ 127.

M. MEEHAN and T. LARSON,
Defendants. /

Order Making Michael McMahon a Party Defendant.

On reading and filing the stipulation of H. J. Miller,

attorney for plaintiffs and David T. Roy, attorney for Mi-

chael McMahon, and Claypool & Cowles, attorneys for

defendants, M. Meehan and T. Larson, and said stipula-

tion providing among other things that an order of this

Court be made making said Michael McMahon a party

defendant, and that said McMahon therein waives sum-

mons aud n\akes appearance, and on motion for plain-

tiffs, and there being no opposition:

It is ordered that said Michael McMahon be made a

party defendant herein, and that the complaint be

amended accordingly; and that said Michael McMahon

make appearance herein within three days from the en-

try of this order and that plaintiffs be allowed to file a

supplemental complaint herein, setting up plaintiffs'

claim for an accounting and share of the royalties and
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profits of the premises described in said complaint, and

that a copy of the complaint as amended be served upon

said David T. Roy, attorney for McMahon, and Olaypool

and Cowles, attorneys for the above-named defendants,

and that said cause thereupon proceed as if said Michael

McMahon had been originally a party defendant therein.

Dated the fourteenth day of June, 1904.

JAMES WIOKERSHAM,

Judge of Said Court.

Entered June 16, 1904, Journal 3, p. 71.

In the United States District Court, for the District of

Alaska, Third Division.

NELSON and HENSLEY,
Plaintiffs,

a.
127.

MEEHAN, LARSON and MacMAHON,
Defendants.

Order Appointing Referee.

This cause having come to issue and trial before the

Court, and the Court having heard the testimony of all

the witnesses offered on the part of both plaintiffs and

defendants, and being fully advised in relation to all the

matters in controversy as shown by the pleadings and

the evidence of the parties, now desires more accurate

information in relation to the location of the shafts sunk

by Nelson and Hsensley on the upper end of the mining

claim number Three Above Discovery on Fairbanks
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Ci'eek in controversy; and the Court deeming it impor-

tant to ascertain accurately whether or not the shafts

so sunk by Nlson and Hensley and called Numbers Two

and Three in the evidence in this case, were sunk to bed-

rock ; and whether or not the drifts running from the new

shafts Numbers Two and Threee alongside the old bore

to the left and massed the old shafts or actually went

under them; and all parties to the litigation ih open

court consenting thereto

—

It is hereby ordered that R. A. Jackson, a duly quali-

fied and expert surveyor, be, and he is hereby, appointed

a referee with instructions from the Court to make an

accurate survey of the said old shafts Numbers Two and

Three and the said new shafts Numbers Two and Three

and the drifts running therefrom toward or underneath

the old shafts on said mining claim Number Three in

litigation, for the purpose of determining accurately

their position with regard to each other; and he Is in-

structed to make a careful, detailed and technical sur-

vey for the purpose of ascertaining such facts and then

to m^ke a map or maps thereof, showing the exact sit-

uation, and to make his report thereon to this Court in

writing as soon as he can reasonably do so. His costs

for doing such work shall be charged as costs in the case

and paid by the losing party, and neither party hereto

shall pay him any sum whatever for any part or portion
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of such labor or work, or anything in connection there-

with, except upon the order of the Court.

Dated at Fairbanks, Alaska, this nineteenth day of

July, 1904.
[ I

JAMES WIOKERSHAM,

District Judge.

Entered July 18, 1904, in Journal 3, p. 178.

United States District Court, District of Alaska, Third

1 Division.

O. A. NELSON et al.,

Plaintiffs,

vs.
^^ ^27.

M. MEEHAN, et al.,

Defendants.

Additional Order.

It is ordered by the Court, plaintiff and defendant con-

senting thereto, that R. A. Jackson be allowed to enter

upon placer mining claim Number Three Above Discov-

ery on Fairbanks Creek, Alaska, to make survey and

measurements of shaft and drift near right limit of the

upper end of said claim, and known as shaft and drift

Number Three with a view of establishing the direction

of said drift with reference to the old shaft of plantiffs,

and to widen said drift at a point at or near the old shaft

of plaintiffs with a view of establishing the depth of

shaft sunk by plaintiffs under their contract on which
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this action is based, and as to whether the sanije extends

to bedrock, and that one of plaintiffs and one of defend-

ants each shall be allowed to be present and view said

work, and that the said Jackson shall do said work and

cause the same to be done by disinterested persons other

than plaintiffs and defendants and their employees.

That when the said work is completed as provided by

this order the samje shall be reported to this Court and

the parties examined thereto for the purposes of this

this action.

Dated July 21st, 1904.

JAMES WICKERSHAM,
Judge of Said Court.

Entered July 21, 1904, Jour. 3, page 181.

In the United States District Court, {[or the District of

Alaska, Third Division.

NELSON and HENSLEY,

Plaintiffs,

vs.
127.

MEEHAN, LARSON and McMAHON,

Defendants

Report of Referee.

In compliance with the order of the (5ourt under date

19 July, 1904, I proceeded to No. 3 Above on Fairbanks

Creek. On arrival I had new shaft No. 3 and tunnel

cleaned. I thereupon made a survey of the tunnel and
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found that it would tap the Nelson shaft No. 3' nine-

tenths of a foot from the south end of said shaft, cross-

ing the east side line and penetrating under the shaft

one and one-tenths foot, at an elevation of two and two-

tenths feet from bedrock.

The expense of cleaning new shaft No. 3 and tunnel

being large, (I thought it best to find out the wishes of

the Court in regard to carrying out the expressed order

of the Court, and stopped proceedings for that purpose.

I respectfully submit plat as per above survey.

Fairbanks, Alaska, 1 August, 1904.

R. A. JACKSON,

Referee.

Filed Aug. 2, 1904. A. R. Heilig, Clerk.
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United States District Court, District of Alaska, Third

', Division. i

O. A. NELSON and G. N. HENSLEY,
Plaintirs,

vs.

MATT MEEHAN, T. LARSON andl|

MICHAEL McMAHON,
Defendants.

Costs and Disbursements.

Disbursements.
{

Marshal's fees to service of summons 6.00

Clerk's fees

R. Jackson's fees and expenses of m^aking sur-

vey and measurements of shaft and drift No.

Three on claim in controversy and in remov-

ing water and caved in dirt from said shaft

preparatory to and to enable said survey to

be made, as follows to wit:

Services of R. A. Jackson |150.00

Roadhouse expenses of said Jackson ,. . 11.00

Services and labor of Dell Bishop, John T. White,

William Buss and Charles Mack amounting

in all to one hundred and eight hours at one

dollar per hour as per bill rendered and

vouchers furnished „ 108.00
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Witness' fees, to wit: Norman McKay, one day

and twenty-five miles, traveled to attend. . . , 11.50

\\'. H. Woolridge, one day 4.00

John McPike, one day and mileage from Pair-

banks creek 11.50

G. L. Steelsmith, one day and mileage from Fair-

banks creek 11.50

Austin Gibbs, one day and mileage from Fair-

banks creek 11.50

William Oab, one day and mileage from Ohena 7.00

Geo. Ashenfelter, one day and mileage from Fair-

banks creek 11.50

Gus Aim, one day and mileage from Fairbanks

creek 11.50

Ben Chase, one day 4.00

Stenographer

1359.00

Clerk's Fees ^ ....,

}

Total

United States of America,

\ SB.

District of Alaska.

H. J. Miller, being duly sworn, says: I am plaintiffs'

attorney, and as such am, informed relative to the above

disbursements. That, to the best of this affiant's knowl-

edge and belief, the items in the above memorandum

contained are correct, and that said costs and disburse-

ments have been necessarily expended in the said action.

H. J. MILLER.
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Filed in the U. S. Court, District of Alaska, 3d Divi-

sion, Aug. 20, 1904. A. R. Heilig, Olerk. By

, Deputy.

In the United States District Court, for the District of

Alaska, Third Division.

O. A. NELSON and G. N. HENSLEY,
Plaintiffs,

vs.

MATT MEEHA'N, THOMAS LARSON
|

and MICHEL McMAHON,
Defendants.

Order Settling Bill of Exceptions.

Now, on this 31st day of August, 1904, come the de-

fendants Matt Meehan and Thomas Larson, by their at-

torneys Messrs. Claypool, Stevens & Cowles, and O. A.

Nelson and G. M. Hensley, by their attorney H. J. Mil-

ler, Esq., and the defendant Michael McMahon also

comes by his attorney David T. Roy, Esq., and the said

defendants Matt Meehan and Thomas Larson present

their statement of facts and bill of exceptions

for settlement herein on their appeal to the United

States Circuit Court Of Appeals for the Ninth Circuit;

which bill of exceptions consists of the foregoing type-

written pages of the proceedings and testimony of wit-

nesses given by the respective parties at the trial of

said cause in this court, as well as the stipulation mak-

ing Michael McMahon a party defendant to said action,

and the order of court making the said Michael Mc-
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Mahon a defendant in said cause and the voluntary

order of court appointing R. A. Jackson, Esq., to secure

further evidence in said cause, and the voluntary addi-

tional order of said court granting authority to said R.

A. Jackson, Esq., to conduct an examination of the

premises in dispute in said action, and the report of said

R. A, Jackson, Esq., as referee under said orders of

said court, together with the plat of said Jackson filed

August 2d, 1904, with the report of the said Jackson;

and the cost-bill in said cause filed with the clerk there-

of; all attached hereto. And there being no objections

thereto upon the part of the said plaintiffs and no ob-

jections made by the said Michael McMahon, and no

amendments proposed thereto, and the said proceedings,

evidence of witnesses, stipulation, orders, report, plat

and cost-bills attached hereto, as aforesaid, being and

constituting all of the evidence and proceedings in said

cause, not of record; and inasmuch as the same does not

appear of record in said action, and is correct in all re-

spects and is hereby approved, allowed and settled, the

same and the whole thereof is hereby made a part of the

record herein.

Done in the same term of court as the trial thereof,

and within the time allowed*by order of said Court and

by the same judge who presided at the trial thereof this

31st day of August, 1904.

JAMES WICKERSHAM,
Judge of Said Court.

O. K.—By D. T. ROY, Atty. for Mr. McMahon.
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United States District Court, District of Alaska, Third

Division.

O. A. NELSON and G. N. HENSLEY,
Plaintiffs,

vs.

127

M. MEEHAN, T. LARSON and Ml-[

CBAIEL McMAHON,
Defendants

Findings of F ct.

. This cause having been called regularly for trial be-

fore the court, H. J. Miller appeared as attorney for

plaintiffs and Claypool & Cowles appeared at attorneys

for defendants. Mat Meehan and T. Larson, and Nl V,

Harlan and David Roy, appeared as attorneys for de-

fendant Michael McMahon. And the Court having

heard the proofs of the respective parties, and consid-

ered the same, and the records and the papers in the

cause, and the cause having been submitted to the Court

for its decision without argument, and the Court having

considered the same now finds the following facts:

1. That at the time of the commencement of this suit

defendants owned and were possessed of that certain

placer mining claim described in plaintiff's complaint,

and containing 20 acres.

2. That on the sixth day of February, 1903, plaintiffs

and defendants, M. Meehan and T. Larson, entered into
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the agreement mentioned in said complaint and that at

the time said agreement was made defendants owned

and were possessed of the placer mining claimj therein de^-

scribed, to wit, placer mining claim Num^ber Three

Above Discovery on Fairbanks Greek, Alaska.

3. That immediately thereafter plaintiffs commenced

the performance of their part of said agreement, and

continued until they completed same, in putting three

holes to bedrock on said claim as therein provided, with-

in the time and at the places therein designated, and

that plaintiffs performed all the conditions of their

agreements with the defendants, to be performed under

its terms.

4. That immediately after the completion of said

agreement, plaintiffs notified defendants M. Meehan and

T. Larson, of the completion of sam^e, and demanded of

defendants, prior to the commencement of this action,

a conveyance of said one-half interest in said mining

claim, which demand was by the defendants never com-

plied with.

5. That the defendants after the completion of the

sinking of three holes by plaintiffs under their con-

tract, and without inspecting said work, promised

plaintiffs to make said conveyance; but delayed,

neglected and failed to make the same and to examine

and inspect said work until it was impossible so to do by

reason of said holes having caved in and filled with

water; when defendants refused to convey said interests

in said claim to said plaintiffs upon their request so to



vs. O. A. Nelson et al. 161

'do, and which request was never by the defendants com-

plied with.

6. That at the times hereinbefore set forth the de^

fendants were and ever since have been, in possession of

said mining claim.

7. That during said timie defendants have worked

and mined said claim through laymen, and have col-

lected and received all the royalties, rents and profits

of the said described premises amounting In the whole

to three thousand dollars.

8. That prior to the filing of the amended and sup-

plemental complaint herein plaintiffs demanded of the

defendants an accounting of said royalties and of the

payment to them of their share of the same, and that

defendants refused to m^ake said accounting and to make

payment to plaintiffs of their share of the same.

As conclusions of law from the foregoing facts, the

Court finds

:

1. That plaintiffs performed all of the conditions of

their agreement with the defendants to be by them per-

formed.

2. That plaintiffs are entitled to prevail herein and

to a decree of this Court decreeing a specific perform-

ance of said agreement, and to a conveyance of one-half

of the claim described herein.

3. That defendants are estopped from questioning

plaintiffs' rights to said premises under said agreement

by reason of the facts stated in the fifth paragraph of

the findings of fact herein.
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4. That the plaintiffs are entitled to a judgment and

decree for one-half of the rents and royalties collected

and received by the defendants, M. Meehan and T. Lar-

son, and for their costs and disbursements in this behalf

expended.

', JAiMES WICKEBSHAM,
Judge of Said Court.

Filed in the U. S. Court, District of Alaska, 3d Divi-

sion, Aug. 17, 1904. A. R. Heilig, Clerk. By

, Deputy.

In the United States District Court for the District of Alaska,

Third Division.

O. A. NELSON and G. N. HENSLEY,
Plaintiffs,

vs.

> 12*7.

MATT MEEHAN and THOMAS LAR-(

SON,
I

Defendants,/

Motion for New Trial.

Come now the defendants above named, by their at-

torneys, and move the Court for a new trial of the issues

in the above cause for the reasons:

1. Insufficiency of the evidence to justify the deci-

sion, and that it is against law and equity.

2. Error in law occurring at the trial and excepted

to by the defendants during the trial of said cause.

CLiAYPOOL, STEVENS & COWLEY,

Attorneys for Defendanrs.
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Service by receipt of a copy of the above admitted this

3d day of August, 1904.

H. J. MILLEK,

Attorney for Plaints.

Filed in the U. S. Ck)urt, District of Alaska, 3d Divi-

sion, Aug. 17, 1904. A. R. Heilig, Olerk. By

— , Deputy.

United States Distrivi Court, Third Division, District of

Alaska.

NELSON and HENSLEY,^

vs. VNo. 127.

MEEHAN and LARSON. J

Order Overruling Motion for New Trial.

And now, to wit, August 17, 1904, this action coming

on to be heard upon the motion of the defendants for a

new trial herein, the Court having heard the arguments

of counsel for both parties, overrules said motion. To

which ruling defendants except and an exception is al-

lowed.

Entered August 17, 1^04, in Journal 3, page 242.
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Vtiited States District Court, District of Alaska, Third

Divisim.

O. A. NELSON and N. G. HENSLEY,

Plaintiffs

vs.

M. MEEHAN, T. LARSON and Ml-
'

CHAEL McMAHON,
Defendants.

Decree in Action for Specific Performance of Contract.

This cause came on regularly for trial and was tried

by the Court 'on the eig-hteetfth day of Jwl^^, 1904, upon

the amended complaint of the plaintiffs above named';

and the answers of the defendants above named; wit-

nesses were examined on the part of both plaintiff and

defendants, and upon the proof taken in said action, the

cause was submitted to the Court for consideration and

decision, and after due deliberation thereon the Court

delivered its findings of fact and conclusions of law, and

the same having been duly rendered by the Court, and

being now on file in this cause, it is ordered that judg-

ment be entered in accordance therewith.

It is now, therefore, hereby ordered, adjudged and de-

creed that the plaintiffs have judgment, as prayed for

in their coniiplaint herein, against the defendants, a^d

each of them and all persons claiming or to claim said
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premises or any part thereof, through or under said de-

fendants are hereby adjudged to be invalid and ground-

less; and that the plaintiffs are hereby declared and ad-

judged to be the true and lawful owners of a one-half

interest of the placer mining claim described in the cont-

plaint, and hereinafter described and that said defend-

ants be adjudged to convey said interest in said placer

BQiining claim to the plaintiffs and to execute a good and

sufficient deed therefor to them of said property, and for

judgment for one-h^lf of the royalties and rents col-

lected and received by said defendants from said des-

scribed premises, said one-half of the said rents amount-

ing to the sum of fifteen hundred dollars.

Said placer mining claim is described as follows, to

wit: Piacer minoJag claim number Three Above Discov-

ery on Fairbanks. Greek, Fairbanks Mining District, Di*

tret of Alaska.

And it is hereby further ordered and adjudged that

the plaintiffs do have and recover their costs and dis-

buTsemjents t^xed at |359.00 dollars, against the defend-

ants, M. Meehan and T. Larson.

Done in open court this 17th day of August, 19(H.

^ JAMES WIOKERSHAM,
Judge of Said Court.

Entered Aug. IT, 1904, in Journal 3, p. ^3.
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In the United States District Court for the District of Alaska^

Third Division.

O A. NELSON and G. M. HENSLEY,'
Plaintiffs

vs.

MATT MEEHAN, THOMAS LARSON^.

and MICHAEL McmAHON, \

Defendants. '

Assignment of Errors.

Comes now the defendants Matt Meehan and Thomas

Larson and file the following assignment of errors upon

which they rely:

I.

That the Court erred in its findings of fact set forth

in paragraph III thereof, in finding as follows:

"That imnijediately thereafter (referring to the con-

tract made between the parties and admitted in the pro-

ceedings) plaintiffs compienced the performance of their

part of said agreement, and continued until they com-

pleted same, in putting three holes to bedrock on said

claim, as therein provided, within the time and at the

places therein designated, and that plaintiffs performed

all the conditions of their agreement with the defend-

ants, to be performed under its terms."
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II.

That the Court erred in its findings, to wit:

"That immediately after the completion of said agree-

ment, plaintiffs notified defendants M. Meehan and T.

Larson, of the completion of same, and demanded of

defendants prior to the commencement of this action, a

conveyance of said one-half interest in said mining

claim, which demand was by the defendant neiver com-

plied with."

—as set forth in paragraph IV of said findings of fact.

III.

That the Court erred in its finding as follows:

"That the defendants after the completion of the

sinking of three holes by plaintiffs, under their contract,

and without inspecting said work, promised plaintiffs

to make said conveyance; but delayed, neglected and

failed to make the same and to examine and inspect

said work until it was impossible so to do by reason of

said holes having caved in and filled with water, when

defendants refused to convey said interests in said claim

to said plaintiffs upon their request so to do, and which

request was never by the defendants compiled with."

—as set forth in paragraph V of said findings of fact.

IV.

That the Court erred in finding as follows:

"That during said time defendants have worked and

mined said claim through laymen, and have collected

and received all the royalties, rents and profits of the
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said described premises amounting in the whole to

|3,000.(>0."

—as set forth in paragraph VII of said findings of fact.

v.

. That the Court erred in its conclusions of law:

"That plaintiffs performed all the conditions of their

agreement with the defendants to be by them per^

formed."

—as set forth in paragraph I of said conclusions of law.

VI.
,

That the Court erred in its finding as a conclusion of

law:

"That plaintiffs are entitled to prevail herein and to

a decree of this court decreeing a specific performance

of said agreement, and to a conveyance of one-half of

the claim described herein."

—as set forth in paragraph II of said conclusions of law.

vn.

That the Court erred in finding, as a conclusion of

law:

"That defendants are estopped from questioning

plaintiffs' rights to said premises under said agreement

by reason of the facts stated in the 5th paragraph of

the findings of fact herein."
;

—as set forth in paragraph III of said conclusions of

law.
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VIII.

That the Court erred in its conclusion of law:

"That the plaintiffs are entitled to a judgment and

decree for one-half of the rents and royalties collected

and received by the defendants, M, Meehan and Thomas

Larson, and for their costs and disbursements in this

behalf expended."

—as set forth in paragraph IV of said conclusions of

law.

IX.

That the Court erred in overruling defendants' motion

for a new trial in said cause.

' X.

That the Court erred in signing and entering the de-

cree herein for the reason that the same was against

the law and the evidence and that the facts proven by

the evidence produced at the trial of said cause was not

sufficient to support said decree.

XL

That the Court erred in not comprehending or not con-

sidering the report of A. B. Jackson, referee in said

cause.

Wherefore the defendants Matt Meehan and Thomas

Larson pray that the judgment or decree of said Court

be reversed, set aside or modified, and for such other re

lief as they are entitled to receive.

CUAiYPOQL, STEVENS & COWLBS,

Attorneys for Defendants, Matt Meehan and Thocmas

Larson.
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Filed in the U. S. Court, District of Alaska, 3d Divi-

sion, Aug. 31, 1904. A. R. Heilig, Clerk. By

, Deputy.

In the United i^tates District Court, for the District of

Alaska, Third Division.

O. A. NELSON and G. M. HENSLEY,
,

Plaintiffs,

vs.

MATT MEEHIAN, THOMAS LARSON

|

and MICHAEL McMAHON,
Defendants.

Bond on Appeal. }

Know all men by these presents that we Matt Mee-

han and Thom.as Larson, of the town of Fair-

banks, District of Alaska, as principals and D. G. Mc-

Carty and Al Hilby, of the same place, as sureties, are

held and firmly bound unto O. A. Nelson, G. M. Hens-

ley and Michael McMahon in the full and just sumi of

five thousand dollars ($5,000.00) to be paid to the said

0. A. Nelson, G. M. Hensley and Michael McMahon, or

to either or any of them, their attorneys, executors, ad-

ministrators or assigns, to which payment, well and

truly to be made, we bind ourselves, our heirs, executors

and administrators, jointly and severally, firmly by

these presents.

Sealed with our seals and dated this 30th day of Au-

gust, A. D. 1904.
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Whereas, lately, at a term of the United States Dis-

trict Court for the District of Alaska, Third Division, in

a suit pending in said court between the said O. A. Nel-

son and Gr. M. Hensley as plaintiffs and the said Matt

Meehan, Thomas Larson and Michael McMahon as de-

fendants, wherein the said plaintiffs sued for the spe-

cific performance of a contract providing for a convey-

ance of a one-half interest in that certain placer mining

claim situate in the Fairbanks Recording District, Dis-

trict of Alaska, and known as Claim Number Three

Above Discovery on Fairbanks creek; a decree was ren-

dered against the said defendants in said action, and

the said Matt Meehan and Thomas Larson are about to

obtain from said Court an order allowing an appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit, to reverse the said decree and final judg-

ment in the aforesaid suit, and a citation directed to

said O. A, Nelson and G. M. Hensley, plaintiffs above

named, and the said Michael McMahon, as defendant,

is about to be issued, citing and admonishing them to

be and appear at the United States Circuit Court of

Appeals for the Ninth Circuit, to be holden at San Fran-

cisco, in the State of California.

Now the condition of the obligation is such that if

the said Matt Meehan and Thomas Larson shall prose-

cute their said appeal to effect, and shall answer all

dam,ages and costs that may be awarded against them,

if they fail to make their plea good, and shall in all re-

spects abide and perform the orders and judgments of

the appellate court upon their said appeal, then the
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abeve obligation is to be void; otherwise to remain in

full force and virtue.

MATT MEEHAiN. [Seal]

THOMA-S LARSON. [Beal]

D. G. McOABTY. [Seal]

AL HIIiBY. [Seal]

United States of America,
^

District of Alaska. J

D. G. McOarty and Al Hilby, the persons named in and

who subscribed the above and foregoing undertaking

as sureties thereto, being first severally and duly sworn,

each for himself says:

That he is a resident within the District of Alaska;

that he is not a counsellor, attorney at law, marshal,

clerk of any court, or other officer of any court; that he

is worth the sum specified in the foregoing undel'taking;

to wit, the sum of five thousand dollars (f5,000.00), ex-

clusive of property exempt from; execution and over and

above all just debts and liabilities.

D. G. McOABTY.

AL. HILBY.

Subscribed and sworn to before me this 30th. day of

August, 1904.

[Seal] JAS. TOD COWLES,
Notary Public in and for the District of Alaska.

Sufficiency of sureties on the foregoing bond approved

tkis 3Ist day of August, 1904.

JAMES WICKEBSHAM,
Judge of 8SdUl Cknrt.
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rEiled in the U. S. Court, District of Alaska, 3d Divi-

sion, Aug. 31, 1904. A. R. Heilig, Olerk. By

, Deputy. ;

In the United States District Court, for the District of

Alaska, Third Division.

O. A. NELSON and G. M. HENSLEY/
Plaintiffs,

VS.

MATT MEEHIAN, THOMAS LARSON
|

and MICHAEL McMAHON,

Defendants.

Order Allowing Appeal.

Now, on this 31st day of August, 1904, the same being

one of the regular judicial days of the special term of

this court held at Fairbanks, District of Alaska, Third

Division, this cause coming on to be heard upon the pe-

tition of defendants, Matt Meehan and Thomas Larson

for an appeal, and the said defendants Matt Meehan

and Thomas Larson appearing by their counsel Messrs.

Claypool, Stevens and Cowles, and the said defendant

Michael McMahon appearing by his counsel David T.

Roy, Esq., and the plaintiffs appearing by their counsel

H. J. Miller, Esq., and the Court being advised in the

premises

—

It is ordered that the defendants, Matt Meehan and

Thomas Larson, appeal in said cause to the United

States Circuit Court of Appeals for the Ninth Circuit,

be, and the same is hereby allowed; and that a certified
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transcript of the record, testimony, exhibits, stipula-

tions, orders, referee's report and plat filed therewith,

and all proceedings herein, be transmitted to said

United States Circuit Court of Appeals for the Ninth

Circuit.

It is further ordered that the return day of said ap-

peal and citation be fixed at thirty days from the date

hereof and that said defendants Matt Meehan and

Thomas Larson shall have 30 days from this date within

which to prepare and file their statements of facts and

bill of exceptions herein.

It is further ordered that the bond on appeal of the

said defendants Matt Meehan and Thomas Larson be,

and the same is hereby fixed at the sum of five thousand

dollars (|5,000.00) the same when given and approved to

act as a supersedeas bond, as well as a bond for costs

and damages on appeal; and that all proceedings in said

cause on execution or otherwise are hereby stayed.

JAMES WIOKERSHAM,

Judge.

Entered Aug. 31, 1904, in Journal 3, p. 282.
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In the United States District Court, for the District of

Alaska, Third Division.

O. A. NELSON and G. M. HIENSLEY^
\

Plaintiffs,

. ; VS.

MATT kEEHAN, THOMAS LARSON
and MICHAEL McMAHON,

Defendants.

Citation.

United States of America, "^

> ss.

District of Alaska. J

The President of the United States, to O. A. Nelson and

G. M. Hensley, the Above-named Plaintiffs, and to

Michael McMahon, the Above-nam,ed Defendant,

Greeting:

You and each of you are hereby cited and admonished

to be and appear at the United States Circuit Court of

Appeals for the Ninth Circuit, to be holde-n at the city

of San Francisco, in the State of California, within

thirty days from the date of this writ, pursuant to an

order allowing an appeal, made and entered in the

above-entitled cause, in which O. A. Nelson and G. M.

Hensley are plaintiffs and respondents and the said Mi-

chael McMahon is a defendant and respondent, and in
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which the said Matt Meehan and Thomas Larson are

defendants in said aotion and appellants in said appeal,

to show cause, if any there be, why the decree and judg-

ment rendered in said cause in said United States Dis-

trict Court for the District of Alaska, Third Division,

against the defendants therein, should not be set aside,

corrected and reversed, and why speedy justice should

not be done to the said Ma>tt Meehan and Thomas Larson

in that behalf.

Witness the Honorable MELVILLE W. FULLER.

Chief Justice of the Supreme Court of the United States

of America, this 31st day of August, A. D. 1904, and of

the Independence of the United States the one hundred

and twenty-ninth.

JAMBS W. WICKERSHAM,

United States District Judge in and for the District of

Alaska, Third Division.

[Seal] Attest: ALBERT R. HEILIG,

Clerk.

By John L. Long,

Deputy.

Service of the within citation and the receipt of a copy

thereof admitted this 31st day of August, A. D. 1904.

!Attorney for O. A. Nelson and G. M. Hensley, Plaintiffs.

DAVID T. BOY,

Attorney for Defendant Michael McMahon.

Filed in the U. S. Court, District of Alaska, 3d Divi-

sion, A-ug. 31, 1904. A. R. Heilig, Clerk. By —
, Deputy.

'

i
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In the United States Circuit Court of Appe<ils, for the Ninth

I

Circuit. 1

MATT MEEHAN and THOMAS LAR-
SON,

Appellants,

.vs.
O. A. NELSON, G. M, HENSLEY and!

MICHAEL McMAHON,
Respondents

Affidavit of Service.

United States of America, "^

District of Alaska. J

Morton E. Stevens, being duly sworn upon his oath

deposes and says:

That he is a citizen of the United States and over the

age of twenty-ohe years; that on the 1st day of Septem-

ber, A. D. 1904, at the hour of 4:30 o'clock P. M. at the

front door of the courthouse in the town of Fairbanks,

Third Judicial Division, District of Alaska, he served

the citation in the above-entitled cause upon respond-

ents O. A. Nelson and G. M. Hensley, by delivering to H.

J. Miller, their attorney of record, a true copy of said

citation.

And that he served upon said respondents O. A. Nel-

son and G. M. Hensley, the order extending the return

day within which to docket said cause, on file herein,
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at the time and place above described, by serving a true

copy of said order upon H. J. Miller, their attorney of

record.

MORTON E. STEVENS.

Subscribed and sworn to before me this 7th day of

September, A. D. 1»04.

[Seal] JOHN H. DILLON,

Notary Public in and for the District of Alaska.

Filed in the U. S. Court, District of Alaska, 3d Divi-

sion. Sep. 7, 1904. A. R. Heilig, Clerk. By

, Deputy.

United States District Court, Third Division, District of

Alaska.

O. A. NELSON and G. M. HENSLEY,
Plaintiffs,

vs. .

) No. 127.

M. MEEHAN and T. LARSON,
Defendants.

Clerk's Certificate to Transcript.

I, Albert R. Heilig, clerk of the United States District

Court for the Third Division of the District of Alaska,

hereby certify the foregoing one hundred and eight type-

written pages numbered from 1 to 108 inclusive to be

a full, true and correct copy of the record, bill of excep-

tions, assignment of errors and all proceedings in the

above and therein entitled cause, as the same remains

of record and on file in the office of the clerk of said
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court, and that the same is in full compliance with the

order of said Court allowing an appeal of said cause.

That pages 109 and 110 and 111 constitute the original

citation and proof of service.

I further certify that the cost of the foregoing record

on appeal is f75.00 and that said amount was paid by

the plaintiffs above named.

In testimony whereof I have hereunto set my hand

and affixed the seal of said court, at Eagle, Alaska, this

twentieth day of September, 1904.

[Seal] ALBERT R. HEILIG,

Clerk U. S. District Court for the District of Alaska^

Third Division.

[Endorsed] : No. 1125. United States Circuit Court

of Appeals for the Ninth Circuit. Matt Meehan and

Thomas Larson, Appellants, vs. O, A. Nelson, G. M.

Hensley and Michael McMahon, Appellees. Transcript

of Record. Upon Appeal from the United States Dis-

trict Court for the District of Alaska, Third Division.

Filed October 8, 1904.

F. D. MONCKTON,

Clerk.




